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CLASS ACTIONS SEVEN YEARS AFTER THE 
CLASS ACTION FAIRNESS ACT 


FRIDAY, JUNE 1, 2012 

House of Representatives, 

Subcommittee on the Constitution, 

Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to call, at 9:30 a.m., in room 
2141, Rayburn House Office Building, the Honorable Trent Franks 
(Chairman of the Subcommittee) presiding. 

Present: Representatives Franks, Chabot, King, Nadler, Conyers, 
and Scott. 

Staff Present: (Majority) Zachary Somers, Counsel; Sarah Vance, 
Clerk; (Minority) Heather Sawyer, Counsel; and Veronica Eligan, 
Professional Staff Member. 

Mr. Franks. Good morning to everyone. I appreciate the wit- 
nesses being here, those in the audience, and the Members. 

Without objection, the Chair is authorized to declare the recess 
of this Committee at any time. 

In 2005, Congress passed the Class Action Fairness Act, or 
CAFA as it is commonly known, and President Bush signed it into 
law. The bill was introduced by Mr. Goodlatte in the House and 
Mr. Grassley and Mr. Kohl in the Senate and received strong bi- 
partisan support in both chambers. Seven years have passed since 
then and, as the primary Subcommittee with jurisdiction over civil 
justice reform, I think it is time to take a look at how CAFA is 
working. So I have called today’s hearing to examine what has 
worked, what hasn’t, and to see what Congress may have missed 
when it wrote CAFA. 

The class action is a mechanism designed to allow injured parties 
to join together with others who have suffered the same harm 
when their claims are not large enough to make pursuing them in- 
dividually cost-efficient. If used properly, class actions are a valu- 
able tool in our system of justice, but they are only beneficial when 
redress of actual injury suffered by class members is the priority 
of the litigation. However, in recent years, class actions have been 
used with increased frequency and in ways that do not promote the 
interests they were intended to serve. 

CAFA was designed as a balanced approach to address some of 
the most egregious problems in class action litigation. The act was 
not intended to be a panacea that would correct all issues with 
class action litigation. Rather, its goals were to promote fairness, 
ensure that interstate class actions are tried in Federal court, and 
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establish new protections for consumers against abusive class ac- 
tion settlements. 

In many ways, the act has been highly successful at achieving its 
goals. Nationwide class actions are now more regularly filed in 
Federal court and defendants can now more easily remove these 
class actions from State to Federal court. CAFA has also been suc- 
cessful at placing coupon settlements, in which the class members 
are compensated in near-worthless coupons, under increased scru- 
tiny. 

However, despite CAFA’s successes, many observers have con- 
cluded that some Federal courts have failed to follow congressional 
intent in applying the statute. This has allowed plaintiffs’ attor- 
neys to develop new tactics to get around some of CAFA’s provi- 
sions in ways that have undermined the goals of Congress. 

Additionally, other legal commentators have raised concerns 
about abuses that CAFA did not address. One of the problems that 
has emerged since CAFA’s enactment is a new form of forum shop- 
ping. Whereas prior to CAFA plaintiffs’ attorneys filed suit in what 
were perceived to be the most favorable State courts, after CAFA 
it appears that attorneys are choosing to file class actions in cer- 
tain Federal appeals circuits due to a favorable circuit precedent. 
This is a troubling trend considering that Federal law is supposed 
to be applied uniformly throughout the country. 

This nonuniform application of the law has cut against congres- 
sional intent that interstate class actions be tried in Federal court 
and has led to attempts to game the system. For instance, certain 
Federal appeals circuits have allowed plaintiffs’ attorneys to avoid 
Federal jurisdiction by putting the burden on the defendant to 
prove to a, “legal certainty” that the damages at issue exceed the 
$5 million jurisdictional minimum. Defendants are obviously reti- 
cent to prove the plaintiffs case on damages to a legal certainty. 

In other cases, plaintiffs’ attorneys have been permitted to avoid 
CAFA’s requirements by splitting mass actions into groups of 99 or 
fewer plaintiffs to avoid CAFA’s requirement that mass actions 
with 100 or more plaintiffs be tried in Federal court. 

Additionally, although CAFA did restrict coupon settlements in 
many class actions, an equally egregious replacement has emerged: 
cy-pres settlements. In these cases, an uninjured third-party with 
no connection to the litigation, usually a nonprofit organization, is 
awarded money as part of a settlement because it would be too dif- 
ficult or costly to identify alleged victims. These settlements 
present a whole host of problems, not the least of which is that 
they almost certainly violate the Constitution’s Article III “case or 
controversy” requirement. 

Now, these, I am sure, are just a few of the problems that have 
emerged since CAFA was enacted 7 years ago. Although I believe 
that CAFA has been a success overall, I hope that through this 
hearing we can examine what improvements may be needed to en- 
sure that this system is functioning as it should. We must make 
sure that the rules governing class actions are fair to both plain- 
tiffs and defendants and that they comply with the dictates of Arti- 
cle III of the Constitution. 

And, with that, I would now yield to the Ranking Member of the 
Subcommittee, Mr. Nadler, for his opening statement. 



3 


Mr. Nadler. Thank you, Mr. Chairman. 

At the start of the 109th Congress 7 years ago, Republican lead- 
ership made the Class Action Fairness Act one of their top legisla- 
tive priorities. Having failed to pass similar legislation in prior 
Congresses, they wasted no time after taking control of both houses 
in the November 2004 elections. Republicans introduced a bill on 
January 25, 2005, rushed it through both chambers, and got it on 
the President’s desk for signature 24 days later. They moved so 
fast that the Committee report, upon which many defendants rely 
in making removal arguments to the courts, was not even filed 
until 10 days after the bill had been signed into law. 

CAFA’s proponents claimed that the law was needed to stop 
plaintiffs’ lawyers from bringing class actions to State courts 
known to be hostile to defendants, particularly out-of-State defend- 
ants, and then leveraging those cases to force large settlements. 
Never mind the many State class actions have uncovered signifi- 
cant corporate wrongdoing, vindicated protections provided under 
State law, and compensated victims. It was, after all. State class 
actions that finally uncovered years of corrupt practices in the to- 
bacco industry, including its promotion of addiction through manip- 
ulation of nicotine levels and efforts to recruit teenage smokers. 
These class actions required the tobacco industry to pay $200 bil- 
lion for the public health disaster caused by smoking, dismantled 
certain industry groups that had spearheaded the industry’s public 
disinformation campaigns, and banned certain forms of advertising 
and marketing. 

State class actions have similarly uncovered contamination of 
groundwater that cause certain forms of cancer, fraudulent pricing 
practices and misleading advertising by drug companies, and pred- 
atory payday lending practices. Lawsuits asserting State common 
law tort and fraud claims and seeking the protection of State con- 
sumer and environmental laws have resulted in much needed re- 
form of corporate practices and have compensated those harmed by 
corporate wrongdoing. 

Despite these benefits, CAFA’s proponents unquestionably 
sought to discourage class actions altogether by funneling them 
away from State courts into the Federal courts, where it was be- 
lieved that Federal judges would be reluctant to certify classes and 
would prove more favorable to defendants. Seven years later, CAFA 
certainly appears to have achieved its core goal of removing class 
actions from State to Federal courts. Studies undertaken on behalf 
of the Federal Judicial Conference, for example, show that the 
number of class actions either removed to or filed originally in Fed- 
eral court have greatly increased since CAFA’s passage. 

These empirical studies tell us nothing about whether CAFA has 
had an overall positive or negative impact on the enforcement of 
legal rights, access to the courts, or the just, speedy, and inexpen- 
sive resolution of class actions. 

Kevin Clermont and Theodore Eisenberg, professors of law at 
Cornell University, studied Federal court decisions involving CAFA 
and concluded that the law has “produced a lot of litigation in its 
short life,” mostly over questions regarding who bears the burden 
of proving removal or the law’s effective date, and that “most of 
this litigation has been socially wasteful.” 
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I would ask unanimous consent to submit their article, “CAFA 
Judicata: A Tale of Waste and Politics,” for the record. 

Mr. Franks. Without objection. 

Mr. Nadler. Thank you. 

[The information referred to follows:] 

Westlaw. 

1 56 UP A LR 1553 fag' I 

156U.P». L. Rev 1553 
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Universiiy of Pennsylvania Review 

lune. 2008 
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Famicss ro Whom? Perspectives on the Class Action Fairness Act of 2005 
Articles 

•1553 CAFA JUDICATA: A TAI.I* OF WASTE AND POLITICS 
Kevin M. Clermont IFNdl ] 

Theodore F.i&enbcrg [FNdill] 

Copyright (c> 200R University of Penn!» 7 lvania Law Review. Kevin M. Clermont: Theodore Fisenhorg 


Ihe Class Action l aimess Act tCAFA) has taken on its real form through cotviiruciion by fctlcral judges. Ihai form 
emerges in this empirical study of judicial activity and receptivity in regard to the Act Our data comprise the opinions 
under Ihe Act published during the two and a half years foltowing its enactment in 200S 

CAFA has produced a lot of liligalion in Its short life The cases have been varied, of course, but most typically the 
resulting published federal opinion involved a removed contract ease, with the dispute turning on the statute's effective 
dale or on federal jurisdiction. Even though the opinions shed some light on issues such a$ jurisdictional burden and 
standard of proof, most of the judicial acii%'ity was socially wasteful litigation It emphasized transitional efforts to inter- 
pret sloppily drafted provisions. 

More interestingly, we saw wise but value-laden resistance by jurigea to CAFA, as they interpreted it in a way that 
dampened the early hop« of overly enthusiastic removers. Regression analysis confirms the suggcsiioii that one can dc 
nve from ))crcentNg«s of eases decided in certain ways With the exception of Republican male judges. Uic federal judi- 
ciary has not warmly embraced the statute. 
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C. Judicial Rcacitonii 


1579 



Conclusion 1592 


*1S5<4 Introduction 

What happened when the Class Action Fairness Act uf 2005 (CAFA) fFN 1] encountered the federal judges-did the 
courts match the congressional ardor for class action reform? In an effort to answer this question, w'e studied the cases 
decided under the Act after its enactment on February 1 8, 2005. and before our citlolT of August 1 8, 2007. We measured 
judicial activity and receptivity in regard to the Act. It turned out nut to bu a mailer of CAFA ipsa loquitur, because the 
courts played a role in reshaping the Act. By examining at close range the thing adjudged, we saw social waste by iitiga' 
tion, and we saw wise but value-laden resistance by judges. 

I. Background 

The Republican Congress, in enacting the Class Action Fairness Act, gave it a broad scope covering interstate clas.s 
actions, with the expr€s.sed intent of defeating the plainiiHs' bar's manipulation of state courts. When the Republican 
President George W, Hush signed it into law. be declared that it ^marks a critical step toward ending the *1555 lawsuit 
culture in our country." rFN21 The statute's method was to funnel more class actions away from tlic state courts and into 
the federal courts, and perhaps thereby to discourage class actions. However, neither the cause of any malady nor the ef- 
fectiveness of this cure i$ beyond debate. [FNSJ 

Let us run through the 2005 Act, showing in bold the potential points of dispute, for each of which we coded. 

The Act contained a few minor regulatory provisions aimed at curbing certain class action abuses. fFN4] Notably, in 
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what ib now *155628 U.S.C. S 1712, Congress raloheled up ihe judicial scrutiny applicable 1o a federal CAFA or non' 
CAFA class action's settlement terms that provide for recover}' of discount coupons by class members. 

More important for present purposes was the Act's expansion of federal subject matter jurisdiction for class actions or 
mass actions [FN5J that were commenced on or alter the enactment date. In 2SU.S.C. § 3332(d), Congress bestowed ori- 
ginal jurisdiction on the fcdcml district courts fot sizable multistatc class actions, generally those in which *1557 the 
plaintiff class contains at least 100 members and their claims aggregated together exceed $5 million, exclusive of interest 
and costs. The Act does not require complete diversity, but rather minima! diversity, which means that only one member 
of the class miut differ in citizenship from any one defendant: 

(2) The district courts shall have original jurisdiction of any civil action in which the matter in controversy ex- 
ceeds the sum or value of $5,000,000, exclusive of interest and costs, and is a class action in which - 

(A) any member of a class of plaintiffs is a citizen of a Slate different from any defendant; 

(B) any member of a class of plaintiffs is a foreign state or a citizen or subject of a foreign state and any de- 
fendant is a citizen of a State; or 

(C) any member of a class of plaintiffs is a citizen of a State and any defendant is a foreign state or a citizen or 
subject of a foreign state. [FK6] 

This jurisdiction, by a bewilderingiy complicated qualification in subsection (4) of 28 U.S.C. § 1.3.12(d), does not ex- 
tend either to a class action in which two-thirds or more of the plaintiff members are citizens of the state where the action 
was filed and the priiiuii'y defendants arc also local citizens {the "home state" exception) or lo a class aci.ion in whicli 
there are certain other markers of localism (the “local controversy" exception). Under subsection (3), if that fraction falls 
between one-third and two-lhirds, and if the primary defendants are citizens of the state where the action was filed, Ihe 
district court mny discretionarily decline jurisdiction over what it sees as an essentially local case. The statute goes on to 
carve out other cases from federal jurisdiction in subsection (5)(A) (certain actions where the primary defendants are 
governmental) and siibseciion (9) (certain securities and corporate actions). 

[ii 28 U.S.C. § j-ISS, Congress further provided that any defendant can remove a class action from stale court lo iJie 
local federal district court-but only, as one pre.sumes in accordance with the clear legislative history despite the absence 
of appropriate statutory wording, if the action would be within the original federal jurisdiction of § 1 332(d). The statute 
goes on lo say that the removing defendant can be a local ciii?.en and need not seek the torisciit of the other defejiriants. 

*1558 Upon cnuclracnl, all soils of legal skirmishes imd mlerprclive problems obviously lay ahead for Ihc parties and 
the courts: What was the meaning of “primary defendants” and the related formulations? How would the one-third and 
two-thirds numerical tests work, especially for ill-defined classes? More problems lay beyojtd the words of the statute, 
including choice of law [FN7j and venue. fFNSj In fad, the Act has already generated much litigation on some other 
questions, especially on the Act’s effective date and threshold jurisdictional questions, including the burden and standard 
ul'proof. We wanted to systematically explore that case iaw. 


II. Methodology 

Our technique was to apply the search term “(‘class action fairness act’ or cafa) & da(aft February 17, 2005 and bef 
August 18, 2007)” in Westlav,''s U.S. District Court Cases (“det”) and U.S. Courts of Appeals Cases (“eta”) databases. 
Those dulabfises contain the opinions, published in print or online, of the federal dislrict uuurls and conits of appeals, rc 
spectiveiy. 

In many situations, empirical research limited to published opinions is dangerous. To begin with, judicial decisions 
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lepreRent nnly the *1559 veiy tip of the mass of grievances, and it is soitielimes lough lo infer from lhal (ip Irulhs aboul 
the underlying mass of disputes or what lies below the disputes. fFN9] More to the point, a rather small percentage of ju- 
dicial decisions appear as published opinions. [FNIO] Those published *1560 opinions are, in fact, a skewed sample of 
judicial decisions. [FN1 1] Nonetheless, here we want to see how the courts have Irealcd CAFA as a matter of doctrine. 
Published opinions are the decisions that move the law. Accordingly, published opinions are exactly what we wish to ex- 
amine. 

This W'estlaw search yielded 382 fedem) district court published opinions and 63 court of appeals published opinions. 
[FN12] There is our first interesting result: CAFA has produced a lot of cases. [FN13] For comparison purposes, an ana- 
logous search for the Private Securities Litigation Reform Act of 1995 [FN14] yielded 154 federal district court opinions 
and 14 court of appeals opininus in its first tw'o and a half years of exUience; for the ycciirilics Lili[HD] *1561 gallon 
Uniform Standards Act of 1998, [FN15] the numbers were 41 and 6; and for the Multiparty, Multiforum Trial Jurisdic- 
tion Act of2002, [FN16] the numbers were 4 and ]. CAFA's expansion of the right to appeal immediately from orders 
granting or denying remand [FNl 7] might explain the larger number of court of appeals decision,?, bill the number for Hie 
district courts, at least, suggests that CAFA, with its wider applicability, made a bigger splash. Relatively and absolutely, 
CAFA has already generated an impressive hillock of case law. [FN18J 

Of cour,se, not all of the CAFA opinion.s turning up in our search were consequential treatments, Reading the cases 
revealed the references to CAFA to be inconsequential in about half of the opinions (in some, “CAFA” was used to refer 
10 the Crimina! Activity FoiTcilurc Ad, Christians Against Family Abuse, or Citizens Against Forced Annexation). So, 
we decided to reject any opinion that mentioned CAFA as an aside, but lo include it if the court resolved, no matter how 
easily, a Class Action Fairness Act point disputed by the parties. Only 182 of the district court opinions were relevant in 
This sense, with 200 Irrelevant, On the com I of appeals front, 44 were relevant, 19 not. [FNI91 

Working with this residiic of velcvanl opinions, we coded them. Wc coded for all the diffej'ent types of disputes 
(bolded above) that could arise in construing CAFA. And wc coded for many other things, including court (and its 
weighted case filings per authorized judgeship [FN20)), judge (and the judge's getidei-, birth year, eonlirmaliun year, 
*1562 and party affiliation [FN21]), .subject area of claim, certification status, rFN221 decision date, who won the de- 
cision, and whether the decision was receptive or resistant to CAFA. [FN23] 


111. Observations 


A. Nature of Cases 

In 91% of uur district court CAFA cases, removal brought the case to federal court. The percentage has declined only 
slightly over the years, coming in at 94% in 2005, 90% in 2006, and 90% in 2007. 

These figures appear to clash with the recent results of the Federal Judicial Center (FJC) concerning the impact of 
CAFA on federal filings through June 2006. [FN24] It concluded that CAFA had approximately doubled the number of 
diveisity clas.s actions, with the annual increase comprising between 300 and 400 eases, LFN25J About three-quarters of 
the increase in cases primarily asserted state -law contract (including insurance) claims or fraud claims. [FN26] More 
startling, about three-quarters of the increase consisted of original federal filings, rather than removed cases. Both remov- 
al and original case.? spiked right after enactment, but removal then faded and original cases climbed. The FJC authors 
theorized that 
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'^1563 [h]s removal becotnes more predictable, plaintiff attorneys might decide lo file cietioris iniUally isi fed- 
eral court to avoid the costs and delays associated with removal. ... In that way, plaintiff attorneys retain a choice 
of forum at least to the extent that, in a given case, jurisdiction and venue rules allow filing in more than one fed- 
eral forum. I’FN271 

However, our data do not necessarily conflict with the FJC study. Probably the difference shows merely that among 
CAI'A class actions, removed cases arc the ones generating pitched battles and hence piibltsheri opinions, and especially 
opinions that expressly mention CAFA. The difference between the two studies thus may reflect the danger of relying 
only on published cases lo get a picture of what is really happening on the ground. [FN28] 

The reader must therefore bear in mind that our study features memorable threshold battles. Meanwhile, the FJC is 
telling us (hat praoiitlonej'S may be seeing a lot of cases proceeding directly to struggles over cerlification and the jnerits, 
without any meaningful pause at the threshold. The result would be that our impression of CAFA litigation would differ 
from some practitioners'. Nevertheless, our skewed sample of published opinions still holds some lessons for Ihosc prau- 
fitionsi's. 

On the one hand, if certain plaintiffs' decisions to institute suit in federal court have resulted in less litigation over 
threshold issues, while by contrast those other plaintiffs who choose to file in state court are running into a pretty high 
number of threshold battles, then we could suggest that those who voluntarily choose to file siiit in federal court have en- 
gaged in sound strategic decision making, at least in terms of reducing litigation costs and time delays. 

On the other hand, these immediate savings might turn out not to be worth it. If the state court plaintiffs are actually 
winning a good share of the CAFA battles and getting remanded, while in the cases that stay in federal court the Icdcrsil 
judges turn out to be more parsimonious with certification and possibly more unrcceptive on the merits than some state 
judges (as defendants and lawmakers thought they would be (FN29)), then the short-term gain of avoiding the threshold 
*1564 sti'Ligglos by juBl suing in federal couri might constitute a foolish economy. 

Tn any evert, the election of federal court by only senue plaintiffs creates a selection effect. Plaintiffs who are more 
squarely within the reach of CAFA presumably would tend to choose federal court. Unless defendants become more se- 
kelive in choosing which state court cases to remove, the plaintiffs' selectivity will raise the plaintiff win rate in battles 
over entry to federal court, 

Table 1: Number of Published District Court CAFA Opinions from.February 2005 to August 2007, by Primary Subject 

Are* 


Subject Area 

2005 

2006 

2007 

Total 

Contract 

28 

23 

23 

74 

Tort 

I 

17 

10 

28 

Insurance 

11 

19 

11 

41 

State labor law 

3 

8 

3 

14 
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Other subjects 

9 

12 

4 

25 

Total 

52 

79 

51 

182 

Table 2: Number of Published Court of Appeals 

CAFA Opinions from February 2005 to August 2007, by Primary 
ject Area 

Subject Area 

2005 

2006 

2007 

Total 

Contract 

4 

12 

2 

IS 

Tort 

I 

6 

4 

11 

Insurance 

1 

4 

2 

7 

State labor law 

2 

3 

2 

7 

Other subjects 

1 

0 

0 

. 1 

Total 

9 

25 

10 

44 


*1565 As CO the nature of the claims involved, the cases In our database ovenA'helmingly involved state law and, in- 
deed, weie mostly LOnlracl (including insurance) cases. [FN30] The other iiotev/orthy lesson of the data underlying 
Tables 1 and 2 is that the total number of published ca.ses, once they got going, ha.s reinained relatively steady over time. 
Note that 2006 is our only complete calendar year, so the midway peak is an illusion. 

R. Nature of I.ssiies 

Many of those CAFA oases involved transitional problems, which a more carefully dniflcd slatiito could have 
avoided. This sloppy drafting [FN3i] created a lot of unnecessary social friction and costly litigation by not foreseeing 
things like effective-date problems. We can show this by examining more closely the nature of the CAFA issues the 
courts were deciding, 

Most of the early di.sputes over CAFA involved effective-date questions [FN321-with jurisdictional is.sues coming in 
second, but finishing strong. [FN333 The numbers for “other issue” are low; they proportionately *1566 increase for the 
appellate decisions only because some difficult questions of appellate jurisdiction fall ljuo this category. [FN34] Ineid 
entally, the numbers in Tahle.s 3 and 4 add up to more than the total number of opinions, because a single opinion can de- 
cide multiple issues. 


*1567 Tabic 3: Number of Publi.shcd District Court CAFA Opinions from February' 2005 to August 2007, by Multiple 
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Disputed Tssuca 


Disputed Issue 

2005 

2006 

2007 

Total 

Effective dale 

35 

37 

5 

77 

District court juris- 

16 

43 

35 

94 

dielional provisions 

Jurisdictional bur- 

7 

18 

S 

33 

den and standard 

Other issues 

6 

8 

11 

25 

Total 

64 

106 

59 

229 


Tabic 4: Number of Published Court of Appeals CAFA Opinions from February 2005 to August 2007, by Multiple Dis- 
puted Issues 


Disputed Issue 

2005 

2006 

2007 

Total 

Effective dale 

8 

9 

5 

22 

District court juris- 

1 

9 

5 

15 

dielional provisions 

Jurisdictional bur- 

1 

8 

4 

13 

den and siandaid 

Other issues 

2 

16 

6 

24 

Total 

12 

42 

20 

74 


We realize that a democratic political system will sometimes yield vague and ambiguous statutes, and that the courts 
are used to working with them. So CAFA is far from unique iu creating wastclii! litigation. Nonetheless, Congress did an 
especially poor job here on a predictably important subject, despite spending eight years in the drafting process. The res- 
ult has been much more social waste due to CAFA than to comparable statutes. And that waste will- ironically-offset 
any of the bcncTils lhai CAFA's supporters were attemptiiiB to create by corralling “wasteful” class action litigation. 
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Still, however wasteful it otherwise was, this flood of CAFA litii;ation has at least managed to shed some light, albeit 
of variable intensity. Two examples illustrate the different contributions the courts have made. First, the burden of proof 
on jurisdiction is a mailer that CAFA itself failed to treat, even though its legislative hisrory muddied die question. 'I'he 
result was a lot of litigation attempting to produce clarification just to get us to a point from w'hich the statute could have 
*1568 started. [FN35] Second, the standard of proof on jurisdiction has been a longstanding problem, albeit a finer tech- 
nical poiitl dial Corigress— more unclbrsiaiidably— completely ignored. This issue has produced much less litigation, which 
has not managed to move the dispute toward resolution. We should expand on both issues. 

1. Burden of Proof 

A frequent point of contention in CAFA cases has been the determination of w'ho bears the burden of proof on juris- 
diction when the defendant removes: the plaintiff who brought suit or the defendant w'ho invoked federal jurisdiction. 
The hurdeii-of-proof question generated 32 disputes in our district court cases and 1 1 in our court of appeals cases. 7n 
conformity with the traditional rule, consensus under CAFA has settled on imposing the burden for jurisdictional require- 
ments, [FN36J as opposed to exceptions, tFN37J on the removing defendant. The most recent of our set of appellate 
opinions on this point, by the Eleventh Circuit in Lowery v. Alabama Pow'cr Co., explained it this w'ay; 

Under this traditional rule, the defendants, having removed the caic to the district court, would bear the biu- 
den of establishing the court's jurisdiction. The defendants contend, however, that this traditional rule frustrates 
CAFA's motivating congressional purpose of expanded access to the federal courts. . . . 

The uncertainty surrounding the burden of proof in CAFA cases arises not from the text of CAFA itself- 
-whicli is silent un Che matler— but iVom a few discrete e-xcerpls of the statute's legislative histoi'y. . . . 

Although several district courts have followed this apparent congressional intent in shifting the burden of 
proof onto the plaintiff, the courts *1569 of appeals have been reluctant to make the shift from such a 
‘‘locigstandings near-cancinical rule.” We have recently joined the Second, Third, Seventh, and Ninth Circuits in 
following the settled practice of placing the burden of proof on the removing [CAFA] defendant. [FN38J 

2 . Standard of Proof 

The second issue, the standard of proof, is more difficult, but only 5 of our district cases and 9 of oui' appellate cases 
addressed it. [FN.39] The context was almost always a dispute about jurisdictional amount upon removal. Nevertheless, 
the cases split dramatically. 

a. Non-CAFA Cases 

The background on this latter issue is that under the prevailing St. Paul test of “legal certainty,” for the plaintiff to 
satisfy the jurisdictional ajuount requirement for original Jurisdiction in a diversity case when the coinplaint pleads a 
claim for more than S75,000, the plaintiff need show only a legal possibility that the judgment could exceed $75,000 un- 
der the applicable law if the plaintiff were to prevail. [FN40] The plaintiff can pass this test easily, especially in unliquid- 
jiled coi't cases, because jurisdiction will exist even dioiigh a recovery over $75,000 is, on the facts, highly unlikely. 'I'hat 
is, because the jurisdictional amount and the merits overlap, courts do not apply the preponderance standard that is usual 
for issues of pure jurisdiction but instead ask for no more than a very modest factual showing to establish Jurisdiction: 
ihe plaintiff can rebut legal cei'Laintv by establishing merely a legal possi])ility or, in other words, by establishing that a 
reasonable factfinder could award more than the jurisdictional amount. In sum, the jurisdictional-amount test, as applied 
to the damages that might be recovered, is actually a pvima facie -standard of proof that in essence requires a factual 
showing of a reasonable possibility of exceeding the floor amount. [FN4I j 

However, for the defendant to remove on the basis of diversity, w'hen the plaintiff did not plead any amount or 
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plcHtletl $75,000 or Jess, aiid did not make a binding disclaimer of damages in excess of *1570 $75,000, the defendant 
bears the burden— but the showing required of the defendant has remained unclear. [PN42] In almost all courts the stand- 
ard is high, but it ranges from requiring Iho dercndoiil to show a legal certainty that recovery, if there is one, will exceed 
$75,000, |TN43] down the step-scale of probability rFN441 to requiring a showing that more likely than not any recovery 
will exceed $75,000. [FN45] Some courts have *1571 required less, such as a substantial possibiliev' [FN46] or a reason- 
able ]>ossibility, [FN47] but such aulhorily is rclalively scanty and shaky. Of late, the courts, and especially the appellale 
courts, |’FN48] markedly appear to be converging on the preponderance-of-the-evidence standard, w'hich requires a more- 
iikely-than-not showing. [FN49J This still-tough approach *1572 against removal jurisdiction is seemiitgly incongrueut 
with the anything- goes flavor of the St, Paul test for original jurisdiction. 

b, CAPA Cases 

If anything, (he CAl'A cases have added to the confiision. The Eleventh Cireuil in Lowery [FN50] foUow'cd its non- 
CAF.A precedent fFN5Il to apply the preponderance standard. Curiously, on this particular issue, the court did not cite 
another panel's earlier CAFA decision ihal had applied the preponderance standard, [FN5'2] Strikingly, however, the 
Lowery court all but ridiculed its own approach: 

Thcic is a unique tension in applying a ftet weighing standard lo a fact-free context. . . . 

, , , We note, however, that in situations like the present onc-where damages are unspecified and only the 
bare pleadings are avaiiable-we are at a loss as to how lo apply the preponderance burden meaningfully, . . . 

. . . Rcgardleas, our precedent cotnpels us to continue forcing this square pug inlu a round hole, il''N53J In- 
sightfully, the court suggested that the “unabashed guesswork” in the search for a “readily deducible” amount 
might in effect push the actual standard toward the higher lcgal-certaint>' standard, [FN54] 

Similarly, a district court in the Sixth Circuit ruled that “CAFA docs not alter” the prciblem, and so it applied its non- 
CAFA precedent in support of the preponderance standard. {FN55] The Second Circuit did *1573 the same, without dis- 
cussion. [FN5(j] The Fifth Circuit did too, but in a different context. [FN5?] 

I'lie Third Circuit in Morgan [FN58] also Ibllowcd its iioii-CAh'A pi'eeedent, [FN59] but this precedent meant a legal- 
certainty standard. Although one of its district courts had earlier found the circuit law on the precise point to be unsettled 
[FN60] and the Morgan court spoke with little clarity, another district court in the circuit later read its words to mean 
“that the Defendants must prove the requisite amount in controversy, $5 million, lo a legal corlainly,” [FN61] 

New complications, however, arose in the Ninth Ciicuil. Ill Lowdermilk, its most recent CAF.A ease on (he poini in 
our dataset, the Ninth Circuit abandoned its allegiance in non-CAFA cases to the preponderance standard, deciding in fa- 
vor of the legal-certainty test for CAFA cases. [FN62] The Lowdermilk court stressed the limited nature of federal juris- 
diction and the idea that the plairilifT is master of the complaint. [FN63] But the holding may be limited to the facts of 
that case, wherein the plaintiff pleaded damages below the jurisdictional amount. Shortly before, another panel had ap- 
plied the preponderance standard in a CAFA case in which the plainlifl's complaint did not specify damages. [FN641 
Some earlier non-CAFA cases had also distingui.shed between the plaintiffs not pleading damages and the p!airi[Hn] 
*1 574 tiffs pleading less than the jurisdictional amount. [FN65] And subsequently the Ninth Circuit did try to limit Low- 
deniulk to CAi^A cases iu which the plaintiffs complaint clearly spcciXleO inadequate damages. [FN66] 

Finally, the Seventh Circuit adopted a complicated standard in Brill, the only one of [hese CAFA cases (o develop a 
standard that upheld federal jurisdiction. [FNb?] The Brill court seems to have required merely as a burden of production 
that the defendant show by a preponderance that the claim exceeded the jurisdictional amount. At the same time, the 
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court said that this showing would sustain federal jufisdiction unless the plaintiff could come back cu show lo a legal cer- 
tainty that the claim did not meet the jurisdictional amount. The court’s motivation to complicate matters was the usual 
concern with the difficulty of applying a factual standard to an und(n.fcloped factual record. Some earlier non-CAh'A 
cases had deployed the same hurden-shifting approach. [FN68] 

c, Optimal Approach 

The messv CAFA cases at least generate an Incentive to rethink the whole problem of ineasuriiig jurisdictional 
amount upon removal. To begin, courts seem to find it all too natural to invoke the phrase “legal certainty,” because the 
Supreme Court in St. Paul enshrined that phrase as the very psimiissive test for the plaintiffs invocation of original juris- 
diction, f’FN691 Upon the defendant's invocation of removal jurisdtctiou, however, the phrase hecnrne.s ambiguous, with 
possible meanings spread across three major camps: 

1. At one extreme, “legal certainty” could mean by direct analogy that the defendant has to show merely a reasonable 
possibility that the jurisdictional amount exists. In other w'ords, whoever invokes federal Jurisdiction, be it plaintilT or de- 
fenfHDj *1575 dant, has to show only a possibility of being right about the jurisdictional amount, This approach treats 
plaintiffs and defendants equally, [FN701 and it somewhat curtails plaintiffs' tactical abuse in provisionally making low- 
bail claims to preclude renioval, [FN71] However, it makes no sense to allow the defendant to dislodge the plaintiff from 
state court on as minimal a showing as that required by St. Paul for a plaintilT to irivokt: federal jurisdiction; under the 
prevailing philosophy of jurisdiction, more should be required to dislodge a party from a proper court than is initially re- 
quired to invoke jurisdiction. 

2. Accordingly, most courts applying “legal certainty” have jumped to the other extreme, converting the phrase to 
mean that the defendant must show a viittul certainty that the jurisdictional amount exists. Puii of the rcuaon lor this con- 
version might be semantic, in that The phrase “legal certainty” carries its own impetus to mean what it say.s and thus im- 
pose a very high standard rather than a very low standard- Another reason was that this removal issue arose in an era dif- 
ferent from Si, Paul's, at a time when enforcing limits on access to the overworked federal courts (especially on the basis 
of diversity) was quite appealing. [FN72] In any event, the conversion is not necessarily illogical in relation to St, Paul: 
under this approach, for both original and removal Jurisdiction, the plaintiff, as master ol’ forum-choiee, gets his or her 
way if there is a possibility that his or her position on jurisdictional amount is correct. 

3, Many courts do not fed limited to these two choices. Given the stark choice tliat the phrase “legal certainty” offei'S 
betW'Cen a pro-defendant approach and a pro-plaintiff approach, most circuit courts in nor-CAFA cases have succumbed 
to the ailuj'e of compromise. [FN73] And of course the phrase “preponderance of the evidence” is also in the air, because 
it is the *1576 usual standard of proof, including for jurisdictional issues that do not overlap the merits. [FN74} Here, 
however, any sort of preponderance standard cannot escape the central incoherence caused by applying a fact-weighing 
standard to an undeveloped factual record. 

We see this incoherence as a major arguincnl against any middle standard, such as a preponderance approach. Al- 
though courts are fairly adept at applying the legal-certainty standard without full discovery and without an evidentiary 
hearing (such as on motions for summary judgment), courts find curtailing the opponent’s procedural opportunities for 
factual development to become more questionable as the standard moves from a legal certaintv extreme toward the 
middle standard of preponderance. Moreover, a middle standard would, in theory, more often necessitate jurisdictional 
dismissals during or after trial, when the facts get better developed. These diflicullies are huge. [FN75J 

The CAFA appellate cases are picking up on this mcohercncc. Low'cry, Morgan, Lowdermilk, and Brill all express 
sorne degree of repulsion from factual standards? and therefore incline tow'ard returning to a legal-certainty approach— and 
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beciiusc of the ^forenientioned weight of authority and policy arguments, these four cases mostly lean toward the more 
demanding of the two versions of the legal-certainty test. Indeed, that workable legal-certainty test, under which the de- 
fendant must show to a virtual certainty that the jurisdictional amount exists, has prevailed in many district courts and in 
at least one. circuit court for non-CAFA cases. [FN76] 

We find the major argument for the demanding legal-certainty test lying in the often-overlooked fact that the courts 
here are engaged not in some common-law endeavor but in construing the removal statutes. [FN77] The purpose of those 
slaliiLes is not to favor defendants blindly but to even things up somewhat by giving them the delimited power, *1577 in 
some but not ali circumstances, fFNTSj to counter a plaintiff's choice of state court for a suit that is within federal juris- 
diction. The main thrust of the statutes, then, was to tie the scope of removal jurisdiction to the scope of original jurisdic- 
tion, [FN79] Accoi’diiigty, any policy arguments about helping or hindering defenclajUs are secondary to arguincnts based 
on the relative scope of removal and original jurisdiction. More particularly, under the statutes, the defendant can remove 
only if the suit, as put forward by the plaintiff, is necessarily within the federal jurisdiction. The plaintiff is master of the 
complaint, and .so can refuse to plead a federal question or to demand in exces.s of the jurisdictional amount. [FNSO] The 
plaintiff can thereby defeat removal, unless a federal question is necessarily in play, such as through preemption, [FNSIJ 
or unless liie demanding legal-certainty teat certifies that more (ban $75,000 is necessarily at stake. Any less-demanding 
test for jurisdictional amount, like the preponderance approach, means that defendants could remove suits that are not 
wilhin fedei'al original jurisdiction and thus violate the most basic theme of the removal statutes. 

*1578 Therefore, Ihe best approach in general, and even more so for CAFA cusos whcje the question is new and 
where defendants' abuse is especially problematic, is to require that the removing defendant show to a legal certainty that 
any recovery will exceed tlie jurisdictional amuimt. If the defendant had to meet such a high standard, it would moan dial 
the defendant would often fail in its removal effort. fFN82] Just as the plaintiff can very easily survive the St. Paul lest 
for original jurisdiction, the plaintiff will very easily snrvive this legal-ccrtainty test applied to removal and so will 
achieve remand, This Btandard of proof consistently enables the plaintiff to be rhe master of forum choice, 

A lot rides on tliis point. The stundurd of proof is determinative of jurisdiction, meaning that the parlies know what 
they are doing when they wage battle over this seemingly arcane point that we have now examined at some length. 
Plaintiffs will suffer disadvantage if the statute and its construction go one way, and defendants will suffer disadvantage 
if the rulings go liie Ottier way-thafis, the party whom the court slicks with the burden of proof on a spojigy jurisdiction' 
al determination will suffer. [FN83] Moreover, doctrine not only affects the parties' fortunes but also constrains the 
iudges' freedom. Prior rulings strongly inlluenee subsequent Judicial decisions on doctrine. For example, prior decisions 
on the burden of proof produced the result that, in the CAFA context, the burden for jurisdictional requirements, as op- 
posed to exceptions, is on the removing defendant. [FN84] 

*1579 Thus, doen'ine matters. We certainly do not contend to the contrary. But it remains possible that doctrine is not 
alone in influencing outcomes. We still musi consider whether Judicial attitudes for or against CAFA play a rule, al least 
in some restricted realm of wriggle room. If so, and if judicial attitudes in fact incline against CAFA, then the hope of 
moving toward The optimal approach on standard of proof increases. 


C. Judicial Reactions 

The following data seem tn show that both the district courts and (he courts of appeals have resisted an expansive 
reading of CAFA. Because so many of the cases in our database were removed cases in which the plaintiff opposed ap- 
plication of CAFA, tlris resistant attitude among ibdcrul judges resulted in a high platiitiff win rate. 
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We shall look flist at the plaintiff win rate, because so much prior empirical research has emphasized this metric. We 
shall define “plaintiff win rate” as the fraction of plaintiff wins among the opinions in our database that went either for 
the plaintiff or the defendant, aa opposed to decisions for neither. Then we shall shill 10 our measure of receplive.''resist- 
ant reaction [FNR.5] in order to look more directly at judicial dispo.sition. Wc shall define “resistance rate” a.s the number 
of opinions in our database in which the court took a narrow view of CAP .A, divided by the total of opinions in which the 
court took either a nan'ow or an expansive view ol'CAFA. 

1. Disuict Courts 

The plaintiffs succeed in our cases at the unusual rate of almost two-to-one. This high plaintiff win rate could mean 
that the federal district courts arc resisting what they see as improper use of CAFA by defendants, True, some plaintiffs 
are siphoning off cases squarely within CAFA by suing in federal court originally, and so bringing in state court a larger 
percentage of nonretnovable cases. [f''N86J Yet, defendants are correctly seeing CAFA as a pro-defendant statute, which 
prompts them to overuse it by imsuccessfully removing or otherwise *1580 trying to impose C.A.FA on plaintiffs. [FN87] 
Thus, the theory might run that the district courts, by resisting this sort of move by defendants, give plaintiffs the lop- 
sided win rate we observe in published opinions. 

Or il could be that the plaintiff win rate in the CAFA cases is not surprisingly high in the first place. 'I rue, defendants 
ordinarily do very w'ell in removed cases, compared to original federal filings. [FN88] But perhaps plaintiffs have a high 
win J'tite in their efforts actually aimed at resisting removal. A couple of .Alabama disti'icts, for example, exhibit a peculi- 
arly high rate of remand that exceeds 80% [FN89]”nationally there is only about a 20% j emand rate for removed actions. 
[FN90] If in over halt the casca there is no effort to remand, IFN91 J the plainlilfs' national sueccss rale would be a mid- 
dling rate somewhat over 40%. Therefore, plaintiffs in our cases are doing remarkably well. 

Tn any event, we would expect the defendants’ failures to he concentrated at the heginning of CAFA's existence, as 
overly enthusiastic defendants flocked to the federal haven and the parties had not yst had the chance to adjust to the ju- 
diciaiy's statutory construction. In fact, the plaintiflV 76% win ixhIc in 2005 fell to 65% in 2006 and then to the more nor- 
mal rate of 47% in 2007. 

Table .5 gives the percentage of npinion.s in our dataha.se that went for the plaintiff, doing so for each set of opinions 
that involved a particular kind of CAFA dispute. It shows that plaintiffs did extremely well in litigation involving 
CAFA's effective date. Liligalion on ihis issue was slriully iransiliontih Thus, defendurHs’ siieeesses mounted as the 
nature of the disputed issues evolved beyond the effective date. That early litigation, involving the defendants' losing 
battles to get cases into federal court, constituted social waste. 


*1581 Table 5: Plaintiff Win Rate in Published District Court CAFA Opinions from February 2005 to August 2007, by 

Multiple Disputed Issues 


Dlspuied Issue Plaintiff Win Rate [%) 

Effective date 80 

District court jurisdictional provisions 47 
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Jurisdictional burden and standard 

47 

Other issues 

56 

Total 

6.3 


Contrariwise, we would not expect the plaintiff win rate to vary much with primary subject area of the claims. Table 
6 stiows statistically insignificant differences. Recall that the three categories exhibiting the most extreme win rales, 
those categories other than contract and insurance, are the smallest categories in number of cases. 


Table 6: Plaintiff Win Rate in Published District Court CAFA Opinions from February 2005 to August 2007, by Pi'imaiy 

Subject Area 


Subject Area 

Plaintiff Win 

Contract 

67 

Tori 

54 

insurance 

64 

State labor law 

71 

Other .subjects 

54 

Total 

63 


We could state all of these results atlemaflvcly in Icnns of the receptive.fresi slant code, but the story would be the 
same. Given that most of the cases were removal cases, where a victory for plaintiff was the resistant position, the resist- 
ance rate will be similar to the plaintiff win rate. Accordingly, the district courts resisted expansion of CAFA 63.3% of 
ihe I iiue over the two and a half years, while they gave the plaintiffs a 62.7% win rate. 

''1582 2. Coiir'lS of Appeals 

Tables 7 and 8 show lhal, in a fashion similar to the district court O^FA cases, the uuiirls of tippeals exhibited elev- 
ated plaintiff win rates on CAFA disputes (especially for effective-date issues) but showed no pattern across subject area 
of claims [for example, the 0% win rate in the “other subject” category simply means chat the Brill decision, involving 
the Telephone Consumer Protection Act and being the only appellate case to fall into that category, was decided in favor 
of the defendant [FN92]), The 57% overall plaintiff win rate on appeal reflects who won the appeal, plaintiff or defend- 
ant, regardless of wlio the appellant was. The plainlilTs' 89% win cate in 2005 fell to 52% in 2006 and then to ■10% in 
2007, a more nonnal rate for appellate courts. 
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Tabic 7: Plaintiff Win Rate in Published Court of Appeals CAFA Opinions from February 2005 lo Augusi 2007, by Mul- 
tiple Disputed Issues 


Disputed Issue 

Plaintiff Win Rate (%) 

Effective date 

73 

Dislriei uoiirl jurisdicliurull provisions 

53 

Jurisdictional burden and standard 

62 

Other issues 

55 

Touil 

51 

Ttible S: Plnirilifr Win Rate in Published Court of Appeals CAFA Opinions from February 2005 to August 2007, by 

Primary Subject Area 

Subjccl Area 

PlainlilTWiri Rate [%) 

Contract 

76 

Tort 

45 

Insurance 

29 

State labor law 

67 

Other subjects 

0 

’I'otal 

57 

*1583 Most of tlic CAFA appeals (68%) resulted in affirmance, just as mosl non-CAFA appeals do. [FN93] Combin- 
ing the high affirmance rate with the elevated plaintiff win rate in the district courts implies that plaintiffs should indeed 
have a high win rate for CAFA appeals. So, to get a better gauge of plaintiff success on appeal, we should instead com- 
pare the rate of reversal wlicn the plaintiff is the appellant to the reversal rate when Ihe defendant is the appellant. Ordin- 
arily, plaintiffs see a dismal rate of success on appeal, with defendants doing more than twice as well— an effect that we 
labeled ‘■‘plainliphobia” in another artiele. [FNOdJ Bui in this regard, the CAFA appeals differ strongly iVcun the ordinary: 


for CAFA, the defendants saw a 37% reversal rate in 35 cases, not statistically different from the 29% reversal rate for 
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plainciffs who appealed 7 cases. rFN951 This addilional piece of the puzzle *1584 tends to show that it is opposition to 
extension of CAFA, rather than any aberrational pro-plaintiff attitude, that is driving the appellate judges. Apparently, 
tlic appellate courts' concern with CAPA causes them to overcome their usual leanings, which arc pro-defendaiit relative 
to the district courts, and instead act like the district courts to restrict that statute's scope. 

Again, wc could sUde all of these results alternatively in terms of the rcccptivc/rcsistant code, bur the story would 
still be the same. In fact, the overall resistance rate in the court of appeals was 60%, quite consistent with the district 
courts’ resistance rate of 63%. CAFA seems to be a matter that unites trial and appellate Judges. 


D. Regression Models 

It looks as if judicial resistance to extension of CAF.A was at work. Does this judicial resistance reveal a judicial in- 
clination that is at least somewhat political'? 

On the one hand, it very well could be that the judges were just playing a neutral role. They arguably faced dov/n an 
onslaughi of overly enthusiastic, defendants, doing so by simply applying CAFA's cxisling reslj’ictions and perhaps by iji- 
voking a few “neutral” maxims, such as their duty to construe narrowly any grant of jurisdiction. We must admit that, in 
repelling the ociblfnighl, die courts did not create a visible pile of opinions oiilhirulish enough to lefute their neutrality. 
[FN96] 

On the other hand, it is conceivable chat the judges, on average, were expressing their disapproval of CAFA. [FN97] 
That orientation could *1585 affect outcome on the margins, in difficult cases wlrere the judges' ideology would have an 
impact on win rate, [FN9?] That is, the judges' value laden view of CAFA might be producing the judicial favoring of 
plaintiffs. Some of our results do in fact show just how value-laden these CAF.A issues are: 

• Interestingly, plaintiffs prevail in the district court more often, to a statistically significant degree, before Democrat 
judges (71%), but even Republicans favor plaiolilTs more than half the time (55%). 

• As 10 gender, plaintiffs prevail in the district court slightly more alien bcfoi'e female judges (70%), but even male 
judges favor plaintiffs more than half the time (62%). Female Republicans (71%) and female Deinocracs (68%) showed 
no real difference, acting like male Democrats (72%). So, male Republicans (48%) are the distinctive group, to a statist- 
ically significant degree. [FN99] 

*1586 • Tl)e Republican-male effect in the district court is most prunouriced on issues otlter than effective date, that 
is, on issues where arguably idsologv matter.s more or the answer is less clear cut. If we look at the issues other than ef- 
fective date, male Republicans give plaintiffs a win rate of 33%, compared to 62% before other judges. That means, per- 
liap.S fiurpi isingly, that male Republicans arc deciding CAFA cases in a way that expands fcdcial jurisdiction. 

These results are impoi'tant. In brief, the courts have resisted CAFA, and their motivation appears value iaden. 
Moreover, the Republican-male effect is showing up in the published district court opinions under study or, in other 
words, in the decisions that moved the law'. [FNIOOJ 

However, these results, developed one variable at a time, might be explainable by confounding factors. For example, 
perhaps Republican male judges adjudicate a different mix of CAFA issues than do other judges. Because we lack iJie be- 
nefit of a controlled experiment-and because filtering by the publication decision defeats random assignment— we cannot 
completely eliminate the possibility of coufounders influencing our Findings. 
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Neverlhelesb, we can af Icaist use regression analysis lo control for the various faetors observable in the opinions. In 
our regression *1587 models, the dependent variabie is coded “1” if the district court decision is receptive to federal 
class action treatment under CAl-'A and *’0” if the decision instead takes a narrow view of CAJ'A. The explanatory vari- 
ables include controls for case-, judge-, and district-level characteristics. 

Pirst, groujiis of cases can have substantially different characteristics that lead to varying outconies, and to varyirjg 
features such as rates of trial and settlement. [FNlOl] Four classes of case characteristics that are available in our data 
arc worth noting: (!) There is the eharaetcristie of the kind of CAFA issue. The pattern of CAFA issues varies over time 
and in outcome, as Tables .3 and 5 show. The effective-date issue is the most distinctive type of CAFA dispute, as meas- 
ured by plaintiff win rate. We therefore include in our regression analysis a dummy variable that equals 1 if the case in- 
volved CAFA's effective date. (2) Siibjcct-arca categories, as shown in Tables 1 and 6, also show varying numbers and 
plaintiff win rates, so we include them in the regressions. But the statistical insignificance of the pattern suggests that this 
characteristic may not materially cojttribule to the models. (3) The removal or original genesis of the CAhA filing might 
be associated with case outcome. We therefore include a dummy variable for the origin of the case, equal to 1 when the 
case came to federal court via removal. (4) The models include a variable for the date of each opinion's decision, in order 
lo account for any linear time trend in case outcomes. 

Second, analysts have long associated case outcomes with judge characteristics, though findings of associations 
between outcomes and judge characteristics such as political party and gender have been inconsistent. [FN102] The party 
and gender effects reported above .suggest including a dummy variable equal to 1 for Republican male judges. To help 
control for judges' age and experience, which might be associated with party or gender, we also include in the regression 
models eacli judge's bii th year and conrirrnation year. 

Third, district characteristics are potentially relevant because, for example, some commentators mode! judicial beha- 
vior as being responsive To traditional incentives, which include desire to minimize *1588 woikload. [FNl 0.3] If Ibey are 
right, one would expect judges in busy districts to be less receptive to the increased burden on federal courts that would 
result from an expansive view of CAFA. We account in the regressions for dislriel court caseloads by using the distriot- 
level measure of weighted case filings per judge. fFN1041 

Table 9 show.s the summary statistics for all of these variables used in our regression models. 


*1589 Table 9: Summary' Statistics for Regressed District Court CAFA Cases 


Variable 

Mean 

Std-Dcv. 

Min. 

Max. 

Siynif 

Judicial re- 

0.35 

0.48 

0 

1 

_ 

ceptivity 

Republican 

0.31 

0.47 

0 

1 

.019 

jnale judge 

Republican 

0.44 

0.50 

0 

1 

.095 


judge 
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Female judge 

0.26 

0.44 

0 

1 

.447 

Birth year of 

1944.47 

9.88 

1911 

1966 

.386 

judge 

Confirmation 

1993.22 

7.74 

1961 

2007 

.647 

year of judge 

Removed case 

0.92 

0.27 

0 

1 

.755 

District's 

479.22 

112.73 

239 

927 

.336 


weighted tilings 
per judge 


Decision year 

2006.02 

0.76 

2005 

2007 

.006 

CAFA effect- 

0.44 

0.50 

0 

! 

.001 

ive date in issue 

Contract case 

0.40 

0.49 

0 

1 

.999 

Tort case 

0.15 

0.36 

0 

] 

.479 

Iiisiiiam'e case 

0.24 

0.24 

0 

1 

,562 

Stale labor 

0,08 

0.28 

0 

1 

.141 

law case 

Other type of 

0.12 

0.33 

0 

1 

.803 


case 


Note: Significance tested in the last column is the association between each variable and the dichotomous variable of 
judicial receptivity to CAFA; tests are based on Fisher's exact test for dichotomous variables and Ihe Maiin-VVhitney test 
fur continuous variables. N, Ihc number of opinions for vvhich all variables were ascertainable, is 156 (of a fiilE sample of 
182 opinions), representing a set that included opinions from 51 of the 56 districts and 1 16 of the 133 judges. 

Table 10 reports regression results for models of judicial receptivity to CAFA, with each model utilizing a different 
set of variables. The regressions consistently show the Republican-male factor to have a significant ellecl on distJ'ict 
court leaning, The coefficients’ size and positive sign mean that such judges are markedly more receptive to an expansive 
reading of CAFA; the magnitude of the effect is indeed substantial, with the marginal effect being about a 20% increase 
in llie probability of an expansive CAFA ruling. In addition, whether the case entailed an cffcctivc-dalc dispute consist- 
ently had a significant effect (judges appear less resistant to CAFA in later disputes, as the effective-date disputes fade 
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away and the parties adjust to the judicial construction of the s(alulc). Contrariwise, (he insignificanec of (he factor rep- 
resenting docket pressure indicates that judges are not re[HD] *1590 sisting CAFA merely because of a heavy workload, 
yomediiiig other ihau suci) narrow seJl-Inleresl is maiivatijig the judges. 


Table 10: T^ogistic Regression Results forDistrict Court CAFA Cases 


Dependent Variable; Ju- 
dicial Receptivity Independ- 
ent Variable 

(i) 

(2) 

(3) 

Republican male judge 

0,836* 

0.852* 

0.939* 


(2.20) 

(2.27) 

(2.57) 

Birth year of judge 

0.039 

(I. IS) 


Confirmation year of 
judge 

-0.044 

(1-24) 


Removed case 

-0.487 

-0.446 

-0.371 


(0.71) 

(0.65) 

(0..5.5) 

District's weighted filings 
per judge 

-0.000 

(0.10) 


Decision date 

0.001 

0.001 

0.001 


(1.18) 

(1.23) 

(1-47) 

CAl'A elTeclive dale in 

i.ssue 

-0.986* 

-1.044* 

-0.925* 


(2.16) 

(2.28) 

(2. IS) 

Case type (contract = ref- 
erence) 

Tort 

0.062 

0.002 


(0.09) 

(0.00) 


Insurance 

0.229 

0.25 
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(0.39) 

(0.46) 


Slate labor law 

-1.267 

-1.197 



(1.28) 

(1.25) 


Other subject 

-0.150 

-0.240 



(0.20) 

(0.32) 


Constant 

-10.439 

-21.781 

-23.1S8 


(0.22) 

(i.23) 

(1.49) 

Obscrvaiioris 

156 

156 

156 

Correctly classified 

70.5% 

70.5% 

72.4% 

Reduction in errort 

16.4% 

16.4% 

19.0% 

Hosmer-Lcmcshow p- 
value, 10 groups 

0.501 

0.862 

0,636 

Akaike information cri- 

200.88 

196.81 

192.19 


teria 


Note: Logistic regression is appropriate because the dependent variable is dichotomous. The decision date used in the 
jiioclels is the full date and not merely the yean robust z statistics are in j>arejUlneses; and standard errors arc clustered by 
district. 

t Reduction in error = reduction in percent misclassified, compared to 64.7% by the naive model of always predict- 
ing against judicial receptivity to CAFA. 

- Significant at 10%; * significant at 5%; ** significant at 1%. 

*1591 The set of all published opinions to date allows us to conclude that most federal judges have resisted CAFA. 
However, thi.s set of opinions ovcrwhclraingly lealured threshold disputes about effective date or federal jiirisdiclioiu 
rather than involving matters of certification and the merits. [FN105] So, judicial resistance may be aimed only at 
CAFA's intent to funnel cases from state to federal courts, rather than rejecting CAFA's more substantive distaste for 
cla.ss actions. 
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Stfiluiary ficiti rule Hxes may noi work. Li‘N106J Somelimes the law of unintended consequences causes the fix lo 
have an effect opposite the one intended. fFNlO?] The effects of CAFA could be big or small, and on balance they could 
favor defendants or in the end even favor plaintiffs. Ii is coo early to tell. This j^rticle is but the first piece of evidence. It 
suggests that federal judges may dampen any big effects that would have favored the defendants. 

This Article is not the place to develop our own views of the merits of CAFA, beyond noting that big parts of its mo- 
tivation and effectuation appear to us to be questionable [FN108] and that at least initially defendants greeted it with too 
much crilhusiaiim. [FN1091 Wc iJierelore lean toward consideriTig Ihejudicial resistance to be wise, Ofeourse, we recog- 
nize that our evaluation is value laden— but then so is the judges' reaction. 


*1592 Conclusion 

CAFA has produced a lot of litigation in its short life. Typically, the resulting published federal opinions involved re- 
moved contract cases, where the dispute turned on the statute's effective date or on federal jurisdiction. Our study of 
these decisions shows most of this litigation to have been socially wasteful. The decisions also reveal that most trial and 
appellate judges, with independence and wisdom but also with values engaged, have embraced CAFA with coolness. The 
judges thereby changed the statute on the books. And they very well may continue to do so. 


[FNdl], Flanagan Professor of Law, Cornell University. Wc would like to thank for their enthusiastic and tireless coding 
and research aaaistanee Amanda M, Burke '09 and Lauren Dana Wealberg *10. And we (hunk I’ur their comments and sug- 
gestions Donald Frederico, Michael Heise, Lonny Hoffman, and Trevor Morrison. We are especially thankful to the or- 
ganizers and participants of the University of Pennsylvania Law Review Symposium, Fairness to Whom? Perspectives on 
llie Class .Action Faii'iiess Act of 2005, and to our two iasighifid cornmeruators, Professai' Steve Burbank, wbo also was 
instrumental in organizing the symposium, and District Judge Lee Rosenthal, who incidentally contributed to our data- 
base rbe fine exemplar of Werner v. KPMG LLP, 415 F. Supp. 2d 688 (S.D. Tex. 2006), in which the court declined to 
exercise CAFA juri.sdiction after resolving hurden-of-proof and effective-date iasue.s. 

[FNddIj. fJenry Allen Mark Prcifessor of I^aw, Cornell University. 

[FNlj. Pub. L. No. 109-2, 119 Stat. 4 (codified in scattered sections of 28 U,S.C.), Sec generally Georgene M, Vairo, 
Class .Action Fairness Act of 2005 (2005); 7A Charle.s Alan Wright et al., Federal Practice and Procedure §1756.2 (3d ed. 
2005) (discussing CAFA's expansion of bodi diversity and removal Jurisdictioji). 

IFN2J. Remarks on Signing the Class Action Fairness Act of 2005, 41 Weekly Comp. Pres. Doc. 265, 265 (Feb. 18, 
2005); see also Edward A. Purcell, Jv., The Class Action Fairness Act in Perspective: The Old and the New in Federal 
Jurisdictional Reform, 156 U. Pa. L. Rev. 1823, 1861-63, 1867 (2008) (stressing partisan support for CAFA). 

[FN3]. See Anna Andreeva, Class Action Fairness Act of 2005: The Eight-Year Saga Is Finally Over, 59 U. Miami L. 
Rev. 385, 392-405 (2005) (presenting and rebutting four arguments in favor of CAFA); Purcell, supra note 2, at 1851-56 
(outlining the problems with the old cla.ss action regime and arguir<g that CAFA “chose not to addres.s most of them, at 
least not directly”); Congress Watch, Pub. Citizen, Class Action “Judicial Hellholes”: Empirical Evidence Is Lacking 
(2005), available at http:.'/ www.citizcn.org/documcnts.''’OutUcrRcport-pdf (reporting that very few jurisdictions arc 
“unfair” to defendants and that various states have altered their class action rules for defendants' benefit): cf. Thomas E. 
Willging dfe Shannon R. Wheatman, Attorney Choice of Forum in Class Action Litigation: What Difference Does It 
Make?, 81 Notve Dame L. Rev. 591, 645, 652 54 (2006) (finding, on limited data, no differences in treatment of class ac 
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lions between slate and federal courts, and observing that “[allloniey perceptions of judicial predispositions toward their 
clients' interests show little or no relationship to the judicial rulings in the surveyed [state and federal class action] 

cases”)- 

For the time being, defense lawyers seem quite content with the motives and effects of the Act. See, e.g.. Podcast: 
Class Actions and Consumers: Do the Twain Still Meet? (Am. Bar Ass'n 2007), http:// 
www,ahanet.org/clc/]iodcast/noBcaruh/(.ll'aback_podcast_ classactionsandconsamcis.mp3 (presenting nrgumenls by Jolm 
H. Beisner and Donald R. Frederico that state court class actions and unfavorable settlements are down, while federal de- 
cisions are prompt, predictable, and sound). But academics lean the other way, at least in the many law review articles 
that CAFA has generated. A Westlaw search applying this Article's standard search term, “(‘class action fairness acC or 
cafa) & da(aft February 17, 2005 and bef August 18, 2007),“ to the titles of articles in the Journals and Law Reviews 
database, and excluding CLE-Jike materials, yielded 61 articles over the ihirty-month period, of witich 1 1 were student 
written. Of the articles taking a pronounced evaluative position on CAFA. “unfavorable” ran three-to-one against 
“favorable.” On the range of academic views, see Judith Resnik, Lessons in Federalism from the 1960s Class Action 
Rule and the 2005 Class Action Fairness Act: “The Political Safeguards” of Aggregate Tvanslocal Actions, 156 U. Pa. T.. 
Rev, 1929, 1934-37 (2008). 

[FN41, See 28 U.S.C. §§1711-1715 (Supp. V 2005) (prescribing rules for attorney's fees, class-member losses and dis- 
criintiiatinn. and notificatinn.s to state and federal officials of proposed settlements). Class action abuses were the original 
target of the bill, but over its formative years the bill’s jurisdictional adjustments grew in relative importance. See Ed- 
ward F, Sherman, Class AcliotJS After tits Class Action Fairness Act of 2005, 80 Tul. L. Rev. 1593, 1 594-95 (2006). Al- 
though Laurens Walker, in The Consumer Class Action Bill of Rights: A Policy and Political Mistake, 58 Hastings L.J. 
849, 849 (2007), provides some convincing arguments that these sections on abuse are “the most significant provisionLs] 
of Ihc new h'lw ” but see Robert H. Klonoff & Mark Herrmann, The Class Action Fairness Act; An Tll-Conccivcd Ap- 
proach to Class Settlements, 80 Tul. L. Rev. 1695, 1711-20 (2006) (concluding that CAFA's settlement provisions do not 
adequately protect class members from unfair settlements), the fact remains that nut a single case in our database in- 
volved a dispute over them. This lack of cases may be because reformers had exaggerated the degree of abuse, especially 
in the federal courts. Evidence of systematic abuse of coupon settlements or other nonmonetary relief was scant. Ssee 
Thomas C, Willgirig & Shannon U, Wheatman, Fed. Judicial Ctr., An Empirical Txatninatioji of .Attorneys' Choice of 
Forum in Class Action Litigation 50-52 (2005), available at http:-'yww\v.fic.gov/public.''pdf nsf/lookup/c]act05.pdf/ 
$t11e/clacc05.pdf (finding that aclLletiients of no value to federal class members were rare); Thomas E. Willging et aJ., 
Fed, .Judicial Ctr, Empirical Study of Class Actions in Four Federal District Courts 77-78 (1996), available at ht- 
tp://\vww, 5c.gov/public/pdfnsf1ookup/rule23.pdf/Sfile/rule23.pdf (similar); Theodore Eisenberg & Geoffrey P. Miller, 
Attorney Fees iti Class Action Settlements: An Empirical Study, I J. Empirical Legal Stud. 27, 60 (2004) (finding ques- 
tionable types of “soft” relief, such as injunctive relief or coupons, present in 7% of published federal and state class ac- 
tion settlements, while finding evidence of beneficial soft relief in 12% of the settlements). However, the early cases we 
studied would not lil,-ely involve many disputes over settlement terms. Coming after our .study's period was Figueroa v, 
Sharper Image Corp., 517 F. Supp. 2d 1292, 1306-11 (S.D. Fla. 2007), in which the court described various objections 
made to a proposed scttlcmenL agreement.. See Linda S. Mullenix, CAFA and Coupons, Nal'l L.J., Nov. 12, 2007, at 24 
(stressing the Figueroa settlement's coupon component and the court's “in-depth analysis of procedural and substantive 
fairness of coupon settlements in a post-CAFA world”). 

[FN5]. “Mass actions” are actions involving numerous plaintiffs fliat, while not technically class actions, are joined by 
some procedure. 28 U.S.C. §1332(d)(! 1) (Supp. V 2005). In our coded database, only two ctuscs involved a mass action, 
Lowery v. Ala. Power Co., 483 F,3d 1184, 5218-21 (llth Cir. 2007) (declining jurisdiction, in the course of a major 
opinion), affg Lowery v. Honeywell Int'f, Inc., 460 F. Supp. 2d 1288 (N.D. Ala. 2006): Abicgo Abrego v. Dow Chem. 
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Co., 443 F.3d 676, 6R6-70 (9tli Cir. 2006) (declining jurisdiction), and only three other eases diseussed mass actions, 
Garcia v. Boyar & Miller, P.C.. No. 06-1936-D, 2007 WL 1556961, at *4 n.3 (N.D. Tex. May 30, 2007) (declining to 
treat the cases as a mass action, without any real dispute); Lester v. Exxon Mobil Coip., No. 06-9158, 2007 WL 
1029507, at *2 {E.D. I.a. Mar. 29, 2007) (finding a removal petition to be premature, and thus not deciding whether the 
action was a mass or class action); In re Prempro Prods. Liab. Litig., No. 03-1507, 2007 WL 641416, at *1 {E.D. Ark. 
Feb. 27, 2007) (“A review ul' Plaintiffs' Amended Complaint makes it clear that this is a class action, not a mass ac- 
tion.”). 

[FN6], 28U,S.C. §1332(d)(2) (Siipp. V 2005). 

[FN7| CAFA's choicc-of-law possibilities have attracted a fair amount of scholarly attention. See, c.g., Stephen B. Burb- 
ank, .Aggregation on the Couch: The Strategic Uses of Ambiguity and Hypocrisy, 106 Colum. L. Rev. 1924, 1949-52 
(2006) (suggesting that federal choice-ol'-iaw rules should apply only in the CAFA cases in which the slate choice-of-law 
doctrine is “materially influenced” by a state policy reflecting “a bias in favor of aggregate litigation”); Samuel Issachar- 
off. Settled Expectations in a World of Unsettled Law: Choice of Law After the Class Action Fairness Act, 106 Colum. 
L. Rev. 1839, 1864-71 (2006) (arguing for uniform federal choice-of-law rules in “national market" CAFA cases); 
Richard A. Nagareda, Bootstrapping in Choice of Law After the Class Action Fairness Act, 74 UMKC L, Rev. 661, 
68.3-84 (2006) (using “anti-hootstrapping .stricture” to ju.stify a uniform federal choice-of-law doctrine); Patrick Woolley, 
Erie and Choice of Law' After the Class Action Fairness Act. 80 Tul. L. Rev. 1723, 1755-57 (2006) (concluding that 
CAF'.A Itself cannot support ahatidoning slate choice-of-law rules in diversity stills), Our coding for choice of law in 
these early cases, however, turned up only a single case, Boninie v. Avaya, Inc,, No. 06-1630, 2006 WL 3751219 
(E.D.N.Y. Dec. 20, 2006). Bonime involved an Erie issue regarding the applicability of state law class action limitations 
in federal court, with the court applying .state law to defeat the federal class action. 

iFNS]. OtU' coding turned up rioi a single dispute over venue. This result is less suiprising once one realises ihfil inosl of 
these CAFA cases involved removal, where venue is indisputably proper in and only in the local federal court. 28 U.S.C. 
§I446(a) (2000). Original cases were seemingly all brought where a substantia! part of the claim arose. See 28 U.S.C, 
§139 1(a)(2), (b)(2) (2000) (listing a “judicial district in which a substanhal part of the events or omis.sions giving rise to 
the claim occurred” as a proper venue for a civil action). 

[FN9]. Nevertheless, substantial evidence exists that case characteristics often transcend litigation's filtering process. 
That is, studies of subsets of litigated cases can yield insights broader than the studied subset. See Theodore Eisenberg, 
Negotiation, Lawyering, and Adjudication; Krhzer on Brokers and Deals, 19 Law' & Soc. Inquiry 275, 292-93 (1994) 
(book review) (finding that case categories in which plaintiffs do relatively well at the settlement stage are also categor- 
ies in which plaintiffs do well al the litigation stage); Theodore Eisenberg, Thu Relationship Between Plaintiff Suecc.ss 
Rates Before Trial and at Trial. 154 J. Royal Stat. Soc'y ser. A 111, 113 (1991) (finding that case categories in which 
plaintiffs do relatively well at the litigated pretrial stage are also categories in which plaintiffs do relatively well at li'ial), 

[FNIOJ. In uric sense, this shortcoming is becoming mure serious. The rale of publishing appellate dispositions in the 
Federal Reporter has dipped from almost 50% of all dispositions in £976 to just over 20% in 2000. Kevin M. Clermont A 
Theodore Eisenberg, Plaintiphobia in the Appellate Courts: Civil Rights Really Do Differ from Negotiable Instruments, 
2002 U. 111. L. Rev. 9'’I75 968. This decreasing sample is certainly not representative of :4ll appellate dispositions. For ex- 
ample, publication choices skew seriously toward publication of revensais rather than affirmances: federal courts of ap- 
peals' civil dispositions show an 82% affirmance rate for all appeals from tried judgments, but the Federal Reporter's dis- 
positions in comparable cases show only a 63% aflirmancc rale. Id. at 968-69; of, infra note 99 (providing another ex- 
ample of this skewing, viz., the vaiy'ing effect of the judge’s sex). Yet today, Westlaw makes accessible and so effect- 
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ively "publishes” almost all court of appeals dispositions that do not make it into the Federal Reporter. Sec William R, 
Mills, The Shape of the Universe; The Impact of Unpublished Opinions on the Process of Legal Research, 46 N.Y.L. 
Sch, L. Rev. 429, 432-33 (2003) (distinguishing "publication"’ in sources outside the Federal Reporter from couit rules 
that limit a decision’s precedential effect); Andrew T. Solomon, Making Unpublished Opinions Precedential: A Recipe 
for Ethical Problems & Legal Malpractice?, 26 Miss. C. L. Rev. 185, 203-11 (2007) (discussing in detail the growth of 
accessibility through electronic dalabases, the Federal Appends, and court websites); see also Robert Timothy Reagan et 
al.. Fed. Judicial Ctr., Citing Unpublished Opinions in Federal Appeals (2005), available at http:// 
www.ljc.gov/public/pdf.nsf/lookup/citatio3.pdf/$file./citatio3.pdf (providing more detail on the distinction between de- 
cisions published outside the Federal Reporter and decisions that are nonprecedential under court rules). Incidentally, 
97% of appellate dispositions on the merits, issued after oral hearing or submission on briefs, currently come by way of a 
reasoned ruling, with 36% of ail those dispositions coming by an opinion signed by a judge and 61% by a reasoned but 
unsigned ruling, See James C. Duff, Admin. Office of the U.S. Courts, 2006 Judicial Business of the United Stares 
Courts 52 tbl.S-3 (2006), available at http;// www.uscourls.gov;Judbus2006/cocnpleteJudEcialbusiness.pdf; cf. Mitu Gulati 
& C.M.A. McCauliff, On Not Making Law, Law & Contemp. Probs., Summer 1998, at 157, 186-96 (criticiring short- 
form dispositions). 

.Most distj'ict court opiniojis and decisions, however still do not appear in print or in Wcstlaw. See Hillel Y. Levin, 
Making the Law: Unpublication in the District Courts, 53 Vill. L. Rev. (forthcoming 2008), available at http:// ss- 
I'lrcom/abstracf 1006101 (decrying tiie low rate of publication). Docket entries, at least, are widely available through the 
Public Access to Court Electronic Records (PACER) service, hftp:;Vpacer.psc.uscourts.gov/, albeit not in text-scarchabie 
form. 

[FNl 1]. The limited availability has very serious and varied skewing effects. See, e.g., Brian N. Lizotte, Publish or Per- 
ish: The Electronic Availability of Summaiy Judgments by Eight District Courts, 2007 Wis. L. Rev. 107, 120-24 
(questioning the validity of studies based solely on decisions available on Lexis and Westlaw). The determinants of pub- 
lication arc by no means obvious. See David A. I loffman et al., Docketology, District Courts, and Doctrine, 85 Wash. U. 
L. Rev. (forthcoming 2008) (manuscript at 41-44), available a! http;//ssm.com/abstract*982130 (arguing that fear of re- 
versal primarily motivates the rare event of district court publication, more so than, say, the desire to move the law, make 
fi niai'k, 01' signal an andieiice); T.i7one, supra, at 1.38-46 (analyzing publication patterns and identifying factors corrclalod 
with the decision to publish); cf. Deborah Jones Merritt & James J. Brudney, Stalking Secret Law: What Predicts Public- 
ation in ['he United Slates Courts of Appeals, 54 Vand. L. Rev. 71, 74-75 (2001) ("Understanding these diverse 
[determinants of publication! is crucial for... legal academics and social scientists who rely upon databases of published 
opinions to track judicial behavior.”). 

[FN12]. In the district court database, one decision appears twice, but we counted it only once: Matteia v. Clear Channel 
Communicalicjiis, Inc., 239 I'.R.D. 70 (S.D.N.Y. 2006). The All Federal & State Cases C'ailcases”) database additionally 
yielded one Supreme Court case that inconsequentially noted that CAFA did not yet apply, Exxon Mobil Corp. v. Al- 
lapattah Servs., Inc., 545 U.S. 546, 571-72 (2005) (explaining that CAFA, not being retroactive, cannot be relevant to the 
CoLirl's inlcrprelalicr] of 28 U.S.C, § 1 367, which was enacted in 1 990); one incon.se quential bankruptcy case, In re Noitlv 
western Corp., No. 03-12872, 2005 WL 2847228 (Bankr. D. Del. Oct. 25, 2005); and fifteen state cases. The state cases, 
not surprisingly, turn out to offer few occasions for illuminating discussion ofCAFA, the best being Dix v. ICT Group, 
Inc., 161 P.3d 1016, 1 024 (Wash. 2007), in which the court refused to dismiss a pre-CAF.'\ cla.ss action, given the specu- 
lative nature of the defendants' contention that the plaintiffs could instead maintain a CAFA federal action. 

[FN13]. On the one hand, we could have produced more cases by using other search terms, such as statutory citation 
rather than statutory name. For example, Lonny Hoffman, in a thorough study of C'AFA's jurisdictional exceptions, came 
up -ft'ith more cases on point than we did. See Lonny Sheinkopf Hoffman, Burdens of Jurisdictional Proof, 59 Ala. L. 
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Rev. (forthcoming 200R) (manuscript app. at 46-49), available at http;//ssni.comi''abBtract=1005'177. We nevcrlheleas 
stuck with our sampling technique in order to limit our sample to opinions focused enough to mention expressly the 
'‘Class Action Fairness Act” or “CAFA,” and especially in order to avoid further biasing our database coward kinds of 
CAF.A disputes that involved some particular statutoiy section. 

On the other hand, extending our search from AVestlaw to Lexis would have had an insubstantial effect. See Lizotte, 
supra note 1 1, at 134- 35. 

[FN14]. Pub. L. No. 104-6'J, 109 Stat. 737 (codified in scattered sections of 15 U.S.C.). 

[FN]5j. Pub. L No. 105-353, 1 12 Slat. 3227 (codified in scattered sections of 15 U.S.C.). 

[FN16]. Pub. L. No. 107-273, §11020, 1 16 Stat. 175B, 1826 (codified in scattered sections of 28 U.S.C.). Here we used a 
three-year window because of this Act's different effcctive-datc provision, and used broader search terms because of the 
Act's odder name. 

EFN17]. 2S U.S.C, §1453(c) (Supp. V 2005). 

[FN18], Admittedly, CAFA is no Bell Atlantic Corp. v. Twombly, 127 S. Ct. 1955, 1965-66 (2007), which imposed a 
plausibility test on pleadings, thereby diseombobuhiling ii basic area of law and managing to generaie 2200 citations in 
its first five months. Sec Resnik, supra note 3, at 1949-51. 

[FN19], A few cases showed up more than once, either as subsequent steps at the trial court level or on appeal. We coun- 
ted each different published opinion separately. 

[FN20]. We obtained the weighted tilings from Duff, supra note 10, at 414 tbl.X-l A, and Leonidas Ralph Mecham, Ad- 
min. Office of tlie IJ.S. Courts, 200.5 Judicial Bu.sincss of the United Stales Courls 130 Ibl.X-IA (2005), available al hl- 
tp://www.uscourts.gov/judbus2005/contents.html. This statistic accounts for both civil and criminal filings. We had to 
Liso the 2006 numbers Cor the 2007 opinions, because the 2007 numbers are not yet available. 

[FN21], We obtained the judges’ attributes from the S. Sidney Ulmer Project's AlUibuies of Federal Court Judges, lutp;// 
www.a.s.uky.cdu/poliRci/ulmcrprojcct/auburndata.htm (last visilcd Apr. 15, 2008). 

[rN22], Usually, the decisions in ouj' database came without class certification having been decided. Class certification, 
or even a motion for certification, correlates with a much higher plaintiff recovery' rate. See Nicholas M. Pace et al , 
RAND Inst, for Civil Justice, Insurance Class Actions in the United Stales, at xxi-xxii (2007). 

[FN23]. Although there are dangers in coding an attitudinal factor like resistance to CAFA, see Caprice L. Roberts, In 
Search of Judicial Aerivism: Dangers in Quantifying the Qualitative, 74 Tenn. T.. Rev. 567 (2Q07), we minimize them by 
defining resistance simply as a decision that narrows the scope of that statute and so restricts federal class action treat- 
ment. A court might take a narrow view of CAFA by construing rigorously its vcquiremenfs or eonsiriiing expansively i(s 
exceptions. 

[FN24]. Thomas E. Willging & Emery G. Lee Til, Fed. Judicial Ctr., The Impact of the Class Action Fairness Act of 
2005 on the Federal Courts: Third Interim Report to the Judicial Conference Advisory Committee on Civil Rules (2007), 
available ai hUp://w\vw,l]e,gov;'’public/pdl'.iisf/lookup/cafa0407.pdf/ Sfile/cafa0407.pdf. 

[FN25]. Id. at 14 fig-3. 
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[FN26]. Td. at 5-6 & fig.2a. 

1FN271. Id, ai 16-17; of, Emery G, Lee III &. Thomas E. WlUging; The Impact of the Class Action Fairness ,\ct on the 
Federal Courts: An Empirical Analysis of Filings and Removals, 156 U. Pa. L. Rev. 1723, 1753 & fig. 3 (2008) (noting 
that die number of temoved diversity' class actions was trending downward in the pre-CAFA period as W'cll). 

iFN28J. See supra notes 10-11 and accompanying text. 

fFN29]. Although scant empirical basis supported CAFA's enactment, see supra note 3, it is true that defendants who 
choose to I'emove hnow what they are doing and end up in a more favorable forum. See Kevin M. Clermont & Theodore 
Eisenberg, Do Case Outcomes Really Reveal Anything About the Legal System? Win Rates and Removal Jurisdiction, 
83 Cornell L. Rev. 581, 593, 594 tbi.l (1998) (Jlnding u pluinlin'win rale in original diversity cases of 71%, compared to 
34% for removed diversity cases). 

iFN30]. Incidentally, our contract category included fraud claims asserted in connection with a contract. For this reason, 
our results here match the FJC's results. See Lee & Willging, supra note 27, at 1755-56 & fig. 4 (changing their label for 
fraud to “Consumer ProLeelion/FrauiJ”). For Ihcorics on why contract cases predominate under CAFA, see Howard M. 
F.richson, CAF.A's Impact on Class .Action Lawyers, 156 U. Pa. L. Rev. 1593, 1615-21 (2008), which argues that the in- 
creased likelihood of litigating in federal uourl encourages contract claims and discourages lod claims, 

iFN31]. The winner for sloppiness is CAFA's authorization of immediate appeal iroiri cerUiiri juristlicliotial tleciskms hy 
district courts, but only if litigants appeal “not less than 7 days after entiy of the ordef’-when Congress meant “not more 
than 7 days.” Sec Adam N. Steinman, “Less” Is “More”? Textuali.sm, Imentionalism, and a Better Solution to the Class 
.Action Fairness Act’s Appellate Deadline Riddle, 92 Iowa 1.. Rev. 1 183, 1 183 (2007). 

[FN32]. Likcw''ise, a study of dislriel court and appellate court published opinions on CAPA at the oighLeen-rnontli majk 
found that of the 151 opinions, 85 (56%) dealt with effective-date problems while 48 (32%) involved amount- 
in-conirovei'sy or burden-of-proof issues. Ashish R. Talati, The Class Action Fairness Act of 2005: Changing the Class 
.Action Landscape Circuit by Circuit, 61 Food & Drug T,.J. 561, 56.3 chart I (2006). A twelve-month review stressed ef- 
fective-date problems even more, Lonny Shetnkopf Hoffman, In Retrospect; A First Year Review of the Class Action 
Fairness Act of 2005, 39 Loy. L.A. L. Rev. 1135, 1136-48(2006). 

4'NJ3J. We include under "jurisdictional provisions" our codes for disputes over citizenship (13 opinions involved such 
a dispute): class size (15): jurisdictional amount (58. by far the largest number for any of these codes); and discretionar- 
ily local (15), mandatorily local under the home state or local controversy exceptions (26), and other excepted claims 
(10). The total for jurisdictional provisions in Tabic 3 is less than the sum of lire niitnbers in Ihis footnoLe because Table 
3 gives the number of opinions that involved one or more of these jurisdictional codes. 

We presecjl disputes ovej' jurisdictional burden and standard of proof separately because wc discuss them in detail 
below. 

(FN34]. In addition to the rare case involving a mass action, see supra note 5 and accompanying text, or choice of law, 
see supra note 7 and accompanying text, the “other issue” category in the district courts overwhelmingly involved 
threshold issues— usually ones with a jurisdictional llavor that did not fall within our specific jurisdictional codes. For ex- 
ample, the most common of the.se issues involved whether jurisdiction over a removed case survived denial of certifica- 
tion. Most of those cases proceeded in the right direction by upholding jurisdiction. See, e.g., Coloinar v. Mercy Hosp., 
Ine,, No. 05-22409, 2007 WL 2083562, at *2-3 (S.D. Fla. July 20, 2007) (criticizing re.smc to discretional y remand in Cii- 
annini v. Schering-Plough Corp., No. 06-6823, 2007 WL 1839789 (N.D. Cal. June 26, 2007)); Gcncnbacher v. Cen- 
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turyTel Tiber Co, IL 500 T, Supp. 2(t 1014, 1016-17 (C,D. Til. 2007); Falcon v. Philips Flees. N. Am. Cnip.,4R9 F. Rupp. 
2d 367, 368-69 (S.D.N.Y. 2007); see also Richard H. Field, Benjamin Kaplan & Kevin M. Clermont, Materials for a Ba- 
sic Course in Civil Procedure 979-80 (9th ed. 2007) (“[T]he denial of certification will not oust jurisdiction, because the 
court reached a detennination that the case was a class action for jurisdictional purpose.s under a difr'erent and lower 
standard of proof than the determination that the case was not a class action for certification purposes.”). But, of course, 
one case went the other way. See McGaughc>‘ v. Treistman, No. 05-7069, 2007 WL 24935, at *3 4 (S.D.N.Y. Jan. 4, 
2007). For more on this debate, see Stephen B. Burbank, The Class Action Fairness Act of 2005 in Historical Context: A 
Preliminary View, 156 U. Pa. L. Rev. 1439, 1456 n.62 (2008); Linda S. Mullenix, CAFA Jurisdiction, Nat’l L.J., Feb. 4, 
2008, at 1.3; Posting of Rean Costello to Drug and Device Law Blog, CAFA's Revolving Door?, littp:.'/ drugand- 
devicelaw. blog&pot.com/2008/02/cafas-revoivmg-door.hhnl (Feb. 4, 2008, 08:23). Only one other opinion verged toward 
the mcrita, by deciding certification afier rejecting a jurisdictional objection. See Kavu, Irtc. v. Oniiiipak Corp., 246 
F.R.D. 642, 651 (W.D. Wash. 2007) (certifying class). 

The courts' treatment of these "other issues” was typical of their treatment of the cases in general, with judicial res- 
istance to CAFA on these parricular issues registering at 64%. Ree infra text accompanying Table 6. 

LFN35J. See Lonny Sheinkopf Hoflinan, The "Coiumeiicsineni” Problem: Lessons from a Siatute's First Year, 4tl U.C. 
Davis L. Rev. 469 (2006) (examining the difficulties created by CAF.A’s often-ambiguous language). 

[FN36]. Commentators early recognized this as a hot-button issue. See, c.g., Linda S. Mullenix, C.AFA Proof Burdens, 
Nat'l L.J.. Dec. 19 .26, 2005, at 12; Gcorgcnc M. Vairo. Is CAFA Working?, Niil'l L,J., Nov. H, 2005, al 12. Indeed, il 
now gets its own section of the CAFA Law Blog. CAFA Law Blog: Jurisdictional Burden of Proof, ht- 
tp://www. cafalawblog.com/cat-jurisdictional-burden-of-proof.html (last visited Apr, 15, 2008). 

[FN37J. See Lowery v. Ala, Power Co., 483 F.3d 1184, j 208 n.55 (11th Cir. 2007) ("We note in passing that the law of 
this circuit shifts the burden of proving the applicability of exceptions to CAFA's removal jiirisdiclion to Ihc plainliff 
seeking a remand,”). For a difficult example, note that the courts have come uniformly to treat the one-third and twm- 
thirds provisions of (?-1332(d)(j)-(4} as exceptions, even though excellent arguments exist that they should form part of 
the prima facie showing of jurisdiction. See Hoffman, supra note 1.3, at 27-28 (arguing the .same for §1 3.32(d)(.'i) and (9)). 

[FN3fil. Lowery, 483 F.3d at 1207-08 (citations and footnotes omitted) (declining jtirisdic(ion), 

[FN39]. Ree infra Part TTT.B,2.b, 

[rN40], See Sf Paul Mercury Indem. Co. v. Red Cab Co., 303 U-S- 283, 288-89 (1938). 

[FN4 1], Sec Kevin M. Clermont, JuiisdictionaJ Fad, 91 Cornell L. Rev. 973, 1008-1 1 (2006). 

[FN42]. See 14C Charles Alan Wright ct ai.. Federal Practice and Procedure §3725 (3d cd. 1998 & Supp. 2007) 
(providing 51 pages of text and 87 pages of supplement on ".Amount in Controversy in Removed Actions”): Alice M. 
Noble-Allgire, Removal of Diversity Actions When the Amount in Controversy Cannot Be Determined from the Face of 
Plainciff.s Complaint: The Need for Judicial and Statutory Reform To Preserve Defendant's Equal Access to Federal 
Coui'Cs, 62 Mo. L. Rev. 681 (1997) (discussing the circuit split on the issue). ".As the numerous cases on the subject make 
clear, when the amount in controversy claimed in the plainlilTs stale court coiiiplaiiil exceeds $75,000, the coiitplaiul 
generally is determinative of the amount in controversy issue for federal removal jurisdiction purposes 14C Wright 
et al., supra, §3725, at 73. 

[FN43]. See, e.g., Meritcare Inc. v. St, Paul Mercury Ins. Co., 166 F.3d 214, 217 (3d Cir. 1999), abrogated on other 
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grouilds by Exxon ?v[obi] Corp. v, AlhiptHtah Sei’vs., Inc., 545 IJ.S. 546, 559 (2005); 14C Wright et al., supra note '12, 
§3725, at 89 n.26 (listing cases that follow this legal-certainty standard). The Meritcare approach was endorsed by 
Samucl-Bassctl v. KIA Motors .A.inerica, Inc., 357 F.3d 392, 396-9H (3d Cir. 2004), but tl\is later opinion was hopelessly 
confused, See Valley v. State Farm Fire & C'as, Co., 504 F. Supp. 2d I, 4 (E.D. Pa, 2006) (reading Samuei-Bassett to 
“require remand when it appears to a legal certainty that the plaintiffs claims do not satisfy the amount in controversy re- 
quiremenf’). Cotirls do no( explain what they mean by “legal cerltiiiily” here, but clearly they do not mean it in (lie St. 
Paul V. Red Cab sense. Rather, they mean it in the more usual legal sense of highest probability. Legal certainty conven- 
tionally means being virtually certain, which requires proof beyond a reasonable doubt, iace Kevin M. Clermont, Proced- 
ure's Magical Number Three: Psychological Bases for Standards of Decision, 72 Cornell L. Rev. 1115, 11 18-20 (1987) 
(grouping standards of proof into three categories: “more-likely-than-not,” “much-more-likely-than-not,” and “virtual 
certainty'’). So, under the Mcrilcarc approach, the defendant must show that any recovery almost certainly will exceed 
S75.000. 

[FN441. Between legal certainty and preponderance, there is conceivably the standard of high probability, which would 
require the defendant to show' that any recovery much more likely than not will exceed $75,000. See Clermont, supra 
tiore 43, ac 1 12.3. Thi.s standaril appears to get the approval of Moore's Federal Pruciice, where the authors (Professurs 
Martin H. Redish and Georgene Vaivo) approve of the legal-certainty cases but slightly water down the standard by talk- 
ing of a required showing that an award at the jurisdictional amount would be “outside the range of permissible awards," 
presumably meaning that it could not survive a new-trial motion for inadequacy. 15 James Wm. Moore et al,, Moore's 
Federal PnicUcs §l02.1f}7[3] (3d cd. 2007); 16 id. §ia7.14[2][gl[vi]. But see Clcrmonl, supra note 41, at 11)09-10 
(disapproving factual standards nf this son). 

[FN 4 . 53 . See, e.g., Everett v. Verizon Wip'eless, Inc., 460 F.3d 818. 822 (6th Cir. 2006); Kroske v. US Bank Corp., 432 
F,3(l 976, 980 (9th Cir. 2005); Friedman v. N.Y. Life Ins. Co.. 410 F.3d 1350, 1353 (11th Cir, 2005); James Meff 
Kramper l■'i■^ 1 nlly harm P'ship v. TBR Inc., 393 F.3d 828- 8-31 (Srh Cir. 2005); Garcia v, Kooli Oil Co. nf Tex., 351 F.3d 
636, 638-39 (5ch Cir. 2003); United Food & Commercial Workers Union, Local 919 v. CenterMark Props. Meriden 
Square, Tne., 30 F,3iJ 298, 305 (2d Cir. 1994) (equating “reasonabk probability” with preponderance); 14C Wright el al., 
supra nntc 42, §3725, at 90 n,27 (listing other cases); cf. Oshana v, Coca-Cola Co., 472 F.3d 506. 5 1 1 (7tli Cir, 2006) 
(allowing plaintiff to rebut a removal notice by shov/ing to a legal certainty that the claim did not meet the jurisdictional 
amount), Lcrt. denied, 127 S. Ct, 2952 (2007): Miirliii v. Capita! Corp.. 251 F.3d 1284, 1290 (lOtli 2001) 

(requiring a preponderance showing “at a minimum”), affd on other grounds, 546 U.S. 1 32 (2005). 

[FN46]. See, e.g., Haley ex rel, Davis v. Ford Motor Co., 417 F. Supp. 2d 81 1, 813 (S.D. Miss, 2006) (“fTlhe defendant 
must demonstrate that the severity of the damages alleged give[s] rise to a reasonable probability that the jurisdictional 
amuiinl h£is been met.”); 14C Wright ct al., supra nole42. §372.5, at 91 n.28 (listing more oases); of, Jones v. Allsuue Ins. 
Co., 258 F. Supp. 2d 424, 428 (D.S.C. 2003) (recognizing “reasonable probability” to be a standard lower than prepon- 
derance). These cases require careful parsing. A “reasonable probability” could mean, and bas meant, just about any- 
thing, Blit in those case.s where it represents a separate standard, it appears to be an analogue of the standard that some 
courts apply to flagrant abuse of the ad damnum by plaintiffs. See, e.g.. Nelson v. Keefer, 45 [ F.2d 289, 295-96 (3d Cir. 
1971) (seeming lo require a showing by plaintiffs of a substantial pussibilily of exceeding the amounl-in-conlruversy j'e- 
quirement, in light of the court's analogies to the new-trial test, which equates clear error by a juiy' with a decision made 
without a substantial possibility that it was correct); Clermont, supra note 41, at 1009- 19 (noting that courts have rejected 
a stiictcr (cst to determine when the claim of damages is flagrantly exaggerated). Thus, wc phrase it as a substantial-pns- 
sibility standard in the text. Apparently, this is the standard preferred by Noble-Allgire, supra note 42, at 724, 728, 754. 

[FK47]. See, e.g., Quinn v. Kimble, 228 F. Supp. 2d 1036, 1037 (E.D. Mo. 2002) [“[I]t does not appear to a legal cer- 
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tainty that the controversy between the parties is for less than the jurisdictional amount.’'), confirmed on renewed tnotiem, 
228 F. Supp. 2d 1038 (E.D. Mo. 2002); Ball v. Hershey Foods Corp., 842 F. Supp. 44, 47 (D. Conn. 1993) (requiring a 
'"‘reasonable possibility that the plaintiff can recover more than’” the jurisdictional amount (quoting Ross v. Tnter-Ocean 
Ins. Co„ 693 F,2d 659, 663 (7th Cir. 1982))), affd mem., 14 F..3d .591 (2d Cir. 1993); Hale v. Rillnps of Gonzales, Tnc., 
610 F. Supp. 162, 164 (M.D. La. 1985) (resorting to the double negative in characterizing the defendant’s burden as that 
of “proving that it docs NOT appear to a legal certainty that the claim is actually for less than the requisite jurisdictional 
amount”); 14C Wright et al., supra note 42, §3725, at 92 n.30 (listing more cases); cf. ALI, Study of the Division of Jur- 
isdiction Between State and Federal Courts 344-48 (1969) (proposing a statute that would embody this approach). This 
standard is the so-caiicd inverted Icgal- ccrtainty test, in that it is the analogue of the St. Paul Icgal-ccrtainty test normally 
applied to original jurisdiction and so requires only a reasonable possibility that recovery will exceed rhe jurisdictional 
amount. 

[FN48]. Noble-Allghe, supra note 42, at 695-97 & n. 33. 

[FN49]. 14C Wright et al,, supra note 42, §3725, at 90. The supplement to the Wright and Miller treatise lists 156 new 
citations in its footnote for the j>repanderance standard, but only 37 new citations, ail of whicli are from the district court 
level, for the higher legal-certainty standard. Id. §3725, at 45-61 (Supp. 2007). Although the footnote on the reasonable- 
possibility standard mixes in additional legal-certainty cases, the footnote on the suhstantial-possibility standard mixe,s in 
additional preponderance standard cases. These offsetting errors leave the preponderance standard clearly in the ascend- 
ancy. 

[FN50]. Lowery v, Ala. Power Co,, 483 F.3d 1 1 84, 1208 II (I Ith Cir. 2007) (declining jurisdiction), 

[FN5]]. See cases cited supra Jiote 45. Subsequent non-CAFA cases apply Lowery as a precedent. See, e.g., Ellis Motor 
Cars, Inc, V, WcstpoiTins, Corp,, No, 07-0020.2007 WL 1991573, at (M.D, Ala, July 5, 2007), 

l'FN521. See Miedcma v. Maytag Corp., 450 F.3d 1322, 1330 (1 1th Cir. 2006) (declining jurisdiction). 

[FN.53]. Lowery. 483 F.3d at 1209-11. 

fl'N.HJ, Id, ar 1211. 

■FN55J. Brown v. Jackson Hewitl, Inc., No. 06-2632, 2007 WL 64201 Lai *2 (M.D. Ohio Feb. 27, 2007) (declining Juris- 
diction). The Sixth Circuit later approved this approach in a CAFA case. See Smith v. Nationwide Prop. & Cas. Ins. Co., 
505 F.3d 401, 404-05 (6th Cir. 2007). 

[FN56]. Sec Blockbuster, Inc. v. Gaicno, 472 F.3d 53, 58 (2d Cir. 2006) (declining Jurisdiction). 

[FN57]. See Preston v. Tenet Healthsystera Mein'l Med. Ctr., Iiic., 485 F.3d 804, 813-14 (5th Cir. 2007) (declining Juris- 
diction, though here the issue was the uncontroversial standard for proving citizenship). 

[FN58J. Merguii v. Guy, 471 l'.3d 469, 474 (3d Cir. 2006) (declining Juriadictioii). 

[FN59]. See cases cited supra note 43. 

[FN60J. See In re Intel Corp. Microprocessor Antitrust Litig., No. MDL 05-1717, 2006 WL 1431214 (D. Del. May 22, 
2006), reconsideration denied, 436 F. Supp. 2d 687, 688 (D. Del. 2006) (upholding jurisdielion by applying the Seventh 
Circuit's Brill approach, w'hich is discussed in the text accompanying note 67, infra). 
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[FN61]. LainoiKi v, Pepsiico, Tnc., No. 06-304.3, 2007 WL 1695401, at *4-5 (D.NJ. June S, 2007) (declining jurisdictinn). 

[FN62]. See Lowdcrmilk v. U.S, Bank Nal'l Ass'n, 479 F.3d 994, 998-1000 (9th Cir. 2007) (2 1 decision) (dcclinin;:' jiir- 
isdiccion). 

[FN631. See id. at 998-99. 

[FN64]. See Abrego Abrego v. Dow Chem. Co., 443 F.3d 676. 683 (9th Cir. 2006) (per curiam) (declining jurisdiction). 
The Lowdermilk court expressly noted that it deciding the question reserved by Abrego Abrego: the standard applic- 
able when Ihc complaint j'equests damages below the jurisdictional amount. Lowdcrmilk, 479 F.3d lU 996, 

[FN65]. Sec 16 Moore ct al., supra nole 44, §107.14[2][gl[v] (disapproving that distinction). 

LI'N66J. See Guglielmino v. McKcc Foods Corp., 506 F.3tl 696, 700 & fi.4 (9lh Cir. 2007) (dictum). 

[FN67]. See Brill v, Countrywide Home Loans, Tnc., 427 F.3d 446, 448-49 (7th Cir. 2005) (EasLcrbiook, J.) (upholding 
jurisdiction), follow^cd by Home Depot, Tnc. v. Rickher, No. 06-8006, 2006 \ST, 1727749, at (7th Cir, May 22, 2006) 
(upholding jurisdiction). 

[FN68), See 14C Wright et al., supra note 42, §3725, at 94 ii.37 (fevering this approach, as embodied in De Aguilar v. 
Boeing Co., 47 F.3d 1404, 14 1 1-12 (5th Cir. 1995), while emphasizing that the .showings should not be sequential and 
that the plaintiff should forward all of his or her information on jurisdictional amount without waiting). 

[FN69]. See St. Paul MercLii7 Indem. Co. v. Red Cab Co., 303 U.S. 283, 289-90 (1938). 

[FN70]. See Noble- Allgire, supra note 42, at 699-703, 718-19 (arguing that the St. Paul legal-certainty tost “simply puts 
the defendant in preu-isoly the aairie position as a plaintiff who filed the action directly in federal court in the ilrsl place,” 
and that this is consistent with the policy behind removal statutes). 

fFN71], See id. at 692, 722 (noting the possibility of such strategic behavior). 

[FN721. See 14C Wright al., supra note 42, §3725, at 96. 

[F.N73]. See, c.g., Gufford v. Gen. Elec. Co., 997 F.2d 150, 158(6tli Cir. 1993) ("We conclude that the ‘preponderance of 
the evidence’ (‘more'likely than not’) test is the best alternative. We believe tliat this test best balances the competing in- 
terests of protecting a defendant's right to remove and limiting diversity jurisdicliuii.”). 

[FN74]. See, e.g., McNutt v. Gen. Motors Acceptance Corp., 298 U.S. 178, 189 (1936) (noting the genera! proposition 
that a plaintiff mLi.st support his or her oliiirii of jurisdiction by a prepondeiance of the evidence). 

[FN75J, See generally Clermont, supra note 41 (discussing the need lo avoid problerjis of jury right, res judicata, and col- 
lateral attack). 

[FN76]. See supra nnte.s 42-49 and accompanying text. 

j’FN77'!, Moreover, the court, s give a strict construction to the removal statutes, and “the trend of the decisions i.s to re- 
strict and limit the removal jurisdiction of the federal courts.” 14B Wright et al., supra note 42, §3721, at 340. 

[FN78]. See, e.g., 28 U.S.C. §]441(b) (2000) (disadvantaging defendants relative to plaintiffs by disallowing removal if, 
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in the absence Cif federal question jurisdiction, any .served defendant is a citizen of the fovum state). CAPA lifts this limit, 
but still ties removal jurisdiction to original jurisdiction. 

[FN79]. See 14B Wright et al., supra note 42, §.3721, at 292 (“In general, and of cardinal importance, an action is remov- 
able from a state court to a federal court only if it might have been brought in the latter originally. This requirement that 
al! of the conditions for original jurisdiction must be satisfied before removal '.vill be allowed has been enforced in innu- 
merable cases by courts at all levels of the federal judiciary.”). Of course, special removal statutes authorize rare removal 
lhal goes beyond original jurisdiction. See, e.g., 28 U.S.C. §§1442-1443 (2000) (authorizing removal for suits against 
federal officers and for certain civil rights matters). But these statutes are express exceptions to the linkage between re- 
moval jurisdiction and original jurisdiction, and in any event they do not involve jurisdictional amount. 

[FN80]. See Grubbs v, Gen. Elec. Credit Corp., 405 U.S. 699, 702 (1972) (focusing on the critical question of “whether 
the federal district court would have had original jurisdiction of the case had it been filed in that court”); Greenshicids v. 
WaiTcn Petroleum Corp., 248 F.2d 61, 65 (10th Cir. 1957) (“Removability is dependent upon the course of pleading ac- 
tually used by the pleader and not by what he could have asserted had he so chosen.”); 14B Wright et al., supra note 42, 
§3721, i'll 332 (“[T]he defendant cannot remove... on the ground that an alternative course of conduct that would have 
permitted removal of the case w'as available to the plaintiff.”); id. §3722, at 453. 

[FNSIJ. 14B Wright et al,, supra note 42, §3722, at 437-60; id. §3722.1 . Likewise, the plaintiff can often defeat removal 
by joining a nondiverse parly, subjecl to (he fniiKluletH joinder doctrine, which is sujrposed to be very narrow but is ever’ 
exposed to ill-advised judicial stretching. Clermont, supra note 4 1, at 101 1 n.l70, This pattern suggests that under enr- 
lent law, in the absence of express statutory change, the plaintiff should be able lu use the various available devices 
broadly to defeat removal, with the defendant able to counter only hy making an overwhelming showing of some sort. 

fFN821. A true test of legal certainty, being comparable to judgment as a matter of law, would he so high (hat few tort 
cases could survive it: 

(t would rarely seem possible that a defendant could prove that the amuunl of damages would, us <i imiLier of 
law, have to exceed a certain amount, because few, if any, rules of law require damages of a certain amount to be awar- 
ded, such as those limiting amount or kinds of damages in certain situations. 

Stephen J. Shapiro, Applying (he Jurisdictional Provisions of the Class Action Fnirne.ss Act of 2005: In Search of a 
Sensible Judicial Approach, 59 Baylor L. Rev. 77, 111 (2007). 

[FNS3]. Lonny Hoffman, in his empirical study of CAFA's jurisdictional exceptions, concluded that “allocation of the 
burden ol' proof is a key detenulnaiU in the forum contest's outcome.” Hoffinao, supra note 13, at 4. He had observed that 
the plaintiff heavily tend.s to win the forum contest when the burden of proof stays on the defendant, bur heavily tends to 
lose when the court, as it usually does for CAFA exceptions, shifts the burden to the plaintiff. Id. at 3-4. Our results are 
consislent with this I’inding, In our district court jurisdictional burden-of-proof cases, the plaintiff win rate was 52% 
when the dispute concerned jurisdictional requirements (with the burden typically on the defendant), but only 25% when 
the dispute concerned jurisdictional exceptions (with the burden typically on the plainlill). 

[FN84j. See supra text accompanying notes 36-38. 

[FNS5]. See supra note 23. 

[FNS6]. See supra text accompanying note 27. 

[FN87]. See Theodore Eisenberg & Trevor W. Morrison, Overlooked in the Tort Reform Debate: The Growth of Erro- 
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neous Removal, 2 .T. Empirical Legal Stud, 551, 554-55 (2005) (discussing the cffcc-t of CAFA on erroneous removal). 
[FNS8]. See supra note 29. 

[FNS9]. Sec Eisenberg & Morrison, supra note R7, at 568-74 (studying published flild unpublislied decisinn.s). 

[FNyOJ. See Kevin M. Clermont & Theodore Eisenberg, Litigation Realities, 88 Cornell L. Rev. 1 19, 123 tsg.l (2002); 
see also Eisenberg & Morrison, .supra note 87, at 567. 

[FN91]. See Eisenberg & Morrison, supra note 87, at 571 (noting an effort to remand in about half the removed case.s in 
the high-remand-rate districts of Alabama). 

iFN92]. See Brill v. Countrywide Home Loans, Inc., 427 F.3d 446 (7th Cir. 2005) (upholding jurisdiction). 

[FN93], See generally Clermont & Eisenberg, supra note 90, at 126, 150-52 (finding an overall affirmance rate above 
80%, but only just above 60% for published opinions, because reversals arc more likely to be publislied): Kevin M. Cler 
mont & Theodore Eisenberg, Appeal from Jury or Judge Trial: Defendants' .A-dvantage, 3 Am. L, & Econ. Rev. 125, 
130-34 (2001) (noting the consistently high affirmance rates on appeal); supra note 10 (noting that the affirmance rate in 
all appellate dispositions is higher chan the affirmance rate in published appellate dispositions). The affirmance rate, 
which is the complement of the reversal rate, means the percentage of appeals that reach a decisive outcome and emerge 
as affirmed rtuher Ihi'iii leversed. We narrowly define ‘'affirmed” as arfinneri or riisinisscd on the merits. Wc define 
“reversed" as reversed or modified, in part or completely. 

[FN94]. See Clermont & Eisenberg, supra note 10, at 967 tbl.5 (finding a 29% reversal rate for defendants and a 13% re- 
versal rate for plaintiffs in appeals from alt judgments); Theodore Eisenberg & Michael Fleisc, Plaiiiciphobia in Scate 
Courts? An Empiricnl Study of State Court Trials on Appeal, 38 J. I.egal Stud, (forthcoming 2009). available at ht- 
tp://ssrn.com/abstract=988199 (finding a reversal rate of 21.5% of trial judgments appealed by plaintiffs compared to 
41.5% of ones appealed by ddciiclatils); see also, e.g., Kevin M. Clermont & Theodore Idsenherg, .^nti-Plaintiff Bias in 
the Federal Appellate Courts, 84 Judicature 128, 129 (2000) (discussing findings that defendants succeed significantly 
more otlen than plaintiffs on appeal from civil trials); Kevin M. Clermont & Theodore Eisenberg, Judge Hariy Edwards; 
A Case in Point!, 80 Wash. U. T..Q. 1275, 1275 76 (2002) (defending the empirical findings discussed above against an 
attack by a federal judge); Kevin M. Clermont, Theodore Eisenberg & Stewart J. Schw'ab, How Employment-Discrim- 
inalion Plaintiffs Fare in the Federal Courts of Appeals. 7 Eiiip. Rts. &. Emp. Pol'y J, 547, 548 (2003) ("On appeal!,] 
|■employme^t-d^sc^imination plaintiffs] have a harder time in upholding their successes, as well as in reversing adverse 
outcomes.”). 

[FN95]. In 2 of the 44 appellate cases, the result was such that neither plaintiff nor defendant prevailed. Of course, the 
remaining sample of 42 is modcsl in siice, SO that the absence of a statistically signiFicanl (liPfereiice might be owing to 
insufficient statistical power. Nevertheless, a power calculation of 0.57 reveals that if the nomial defendants' advantage 
prevailed, our sample had approximately a 57% chance of delecting the advantage at a significance level oJ 0.05. At a 
significance level of 0. 10, the sample had a power of 0.72. 

[FN96]. An additional datum is that not one of our cases awarded “just costs" for improper removal under CAFA. See 28 
U.S.C. §1447(c) (Supp. V 2005); Martin v. Franklin Coital Corp., 546 U.S. 132, 136 (2005) (reading the statute to au- 
Ihorize courts to aw'ard costs and lees when the defendant lacked an objectively reasonable basis for removal). But ef. 
Eisenberg & Morriann, supra note 87, at 561, 576 (arguing for more frequent fee-shifting to deter erroneous removal). 
Coming after our study's period w^as Alicea v. Circuit City Stores, Inc., 534 F. Supp. 2d 432, 436 (S.D.N.Y. 2008) 
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(ilwiirJing cosls iinJ tlUorncy’s fees), 

jFN97]. Over tlie years, the .Tudicial Conference expressed some opposition to the various predecessor versions oi’ the 
CAFA bill, mainly on grounds of workload and federalism. See, e.g.. Letter from Leonidas Ralph Mecham, Sec'y, Judi- 
cial Conference of the U.S., to Senator Patrick J. Leahy, Ranking Member, Comm, on rhe Judiciary, U.S. Senate (Apr. 
25, 200.3), reprinted in 151 Cong. Rec. S1225, 1233 (daily cd. Feb. 10, 2005); see also Burbank, supra note 3-1, at 
1447-48, 1512-16, 1533-35, 1539-41 (discussing the judiciary's w'affling); Judith Resnik, Constricting Remedies: The 
Rchnquist Judiciary, Congress, and Federal Power, 78 Ind. L.J. 223, 303-04 (2003) (noting the Judicial Conference's op- 
position). Also, the Conference of Chief Justices, representing the state supreme courts, opposed CAFA. 151 Cong. Rec. 
S1225, 1248 (daily ed. Feb. 10, 2005); see also Daniel R. Karon, “How' Do You Take Your Multi-State, Class-Action 
Litigation? One Lump or Two?” Infusing Slfiie Class-Aclion Jurisprudence into Federal, Multi-Stale, Cla,ss-Certificaiioin 
Analyses in a “CAFA-nated” World, 46 Santa Clara L. Rev. 567, 573 n.28 (2006); cf. Georgene M- Vairo, Foreword: 
Developments iji the Law', The Class Action Fairness Act of 2005, 39 Loy. L.A. L. Rev. 979, 990 (2006) (going beyond 
“CAF.4-naTed” to add “CAFA-esque” to the world of puns, but thereby revealing the serious split over the pronunciation 
of CAFA's initial vowel as an “a” or an “a”). 

[FN98]. See generally Jeffrey A. Segal & Harold J. Spaeth, The Supreme Court and the Attitudinal Model Revisited 
(2002); Cass R, Sunstcin et al., Are Judges Political? An 'Empirical Analysis of the Federal Judiciary (2006); .lames Scri- 
bopoulos & Moin A. Yahya, Does a Judge's Party of Appoinlinent or Gender Matter to Case Outcomes? An Empirical 
Study of tlic Court of Appeal for Ontario, 45 Osgoodc Hall L.J. 3i5 (2007) (finding similar offccls in a cympiiralivc 
study). 

fFN991. A recent study likewise shows a pronounced effect of sex on judging. See Christina L. Boyd et al., Untangling 
the Causal Effects of Sex on Judging 25 (July 3, 2007) (unpublished manuscript), available at http:/.' ss- 
m.co]n/abstract=l 00174R (finding that sex discrimination complainants fare belter before female judges in published fed- 
eral appellate opinions). Although that anicle views itself as bringing “closure” to the debate, id. at 3 1 , w's are more cau- 
tious. Evidence indicates that Die legal system can appear quite different depending on whether one views it from the per- 
spective of the mass of cases or a naore filtered set of cases. See Orley .Ashenfelter, Theodore F.isenherg & Stewart J. 
Schwab, Politics and the Judiciary; The Influence of Judicial Background on Case Outcomes, 24 J. Legal Stud. 257, 
26.3-64, 281 (1995) (noting that a district judge's political affiliation may be more or less rcloviinl depending on whether 
a case is appealed or results in a published opinion); Theodore Eisenberg & Stewart J. Schwab, Whnt Shapes Perceptions 
of the Federal Court System'?, 56 U. Chi. L. Rev. 501 (1989) (studying perceptions of the federal court system in the con- 
stitutional tort context). Indeed, previous studies suggest that judicial sex effects that sometimes show up in published 
opinions, which our study utilizes, do not necessarily carry over to the mass of decisions. One such study is Ashenfelter 
el fil., siipi s, which verified the exislence of random a.ssignment in a set of civil rights cases and then exploited random 
assignment of cases of the same case type to account for case characteristics. Another is Gregory C. Sisk et al., Charting 
the Influences on the .Judicial Mind: An Empirical Study of Judicial Reasoning, 73 N.Y.U. L. Rev. 1377 (1998), vdiich 
exploited federal district court discussions of the same legal issue (the Federal Sentencing Guidelines) to control for the 
principal covariate of concern (strength of cases) in comparing outcomes across judges in a complete sample of cases ad- 
dressing the legal issue. Neither Ashenfelter ct al., supra, al 2S1, nor Sisk cl al., supra, 51 1451-54, found a judicial sex 
effect in the mas.s of clecision.s. 

Boyd et ah, supra, wrongly deemed Che use of propensity scores to be essential. In fact, the scores can be inferior to 
verified random assignment in controlling for unobserved eovariales. See Marshall M. Joffe & PiHii R. Roseiibauu], In- 
vited Commentary: Propensity Scores, 150 Am. J. Epidemiology 327, 327 (1999) (“[Ujnlike random assignment of Creat- 
meriiii, the propensity score typically docs not balauce covariates that were not observed.”). However, Boyd et al. make a 
Kuhsrantial contribution to the extent that they suggest that observational studies of judges lacking Che characteristics of 
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the Ashcnfcltcr ct al. and Sisk ct al. studies may be improved by considering the use of propensity scores. 

JFNIOO], The impact of judicial values might be even more intense in the courts of appeals. Sec Christopher Zorn & Jen- 
nifer Barnes Bowie. An Empirical Analysis of Hierarchy Effects in .ludicial Decision Making 19 (June 30, 2007) 
(unpublished manuscript), available at http://ssm.com/abslracl=987862 (finding that the effect of judges' policy prefer- 
ences on their decisions increases as one moves up the judicial hierarchy). 

iFNlOl], See, c.g., Kevin M. Clermont & Theodore Eisenberg, Trial by Jury or Judge: Transcending Empiricism, 77 
Cornell L. Rev. 1124, 1161-72 (1992) (examining the effect of case categories on outcomes after trial by judge or jury). 

(FN102]. See supra notes 98-99 and accompanying text. 

fFN103]. See, e.g., Jonathan R. Macey, Judicial Preferences, Public Choice, and the Rules of Procedure, 23 J. Legal 
Stud. 627 (1994) (arguing that judicial responses to various legal rules are often the result of judges' self-interest); 
Richard A. Posner, What Do Jtidgcs and Justices Maximize? {The Same Thing Everybody Else Does), 3 Sup- Ct. Peon. 
Rev. 1, 39 (1993) (positing that '‘judicial effort has a diminishing effect on the satisfactions from judicial voting”). 

[FN104]. See supra note 20. Adding dummy variables for the circuit and accounting for district characteristics by use of 
a multilevel model do not affect these results in any important way. On the mixed pattern of variations by circtsit, see I.ee 
& Wiilging, supra note 27, at 1759-60 & figs.6 & 7. 

[FN105]. See supra note 34. 

[FN106]. See, c.g., Kuo-Chang Huang, Mandatory Disclosure; A Controversial Device with No Effects, 21 Pace L. Rev. 
203, 262 (2000) (concluding that the mandatoiy disclosuic amendments Co the Federal Rules of Civil Piocedui'e failed to 
achieve their goals of expediting the di.sposition of ca-ses and reducing litigation costs). 

fFNl071. Cf. Robert A. Ilillimiti, The Rheiorie of Legal Backfire, 43 R.C. 1.. Rev. 819, 821 (2002) (finding inaccuraCc 
the frequent claims that a law will produce results directly contrary to those intended). 

[FN108]. See supra notes 3-4. 

fFNl09]. See supra Part IIl.C (noting a high plaintiff win rate shortly after CAFA's enaennent). 
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Mr. Nadler. Their conclusion is quite a blow for a law touted as 
a key part of the Republicans’ tort reform agenda. Far from reduc- 
ing frivolous, time-consuming, and expensive litigation, CAFA ap- 
pears to have encouraged such litigation, enmeshing the parties 
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and the courts in lengthy battles over threshold questions that 
threaten meaningful access to the courts and delay resolution of 
claims on their merits. Of course, that may be the real intent of 
the law. 

I, along with several colleagues, expressed grave concerns and 
voted against CAFA because of the threat it poses to meaningful 
vindication of State-based rights. It is State, not Federal, law that 
provides many core health, safety, and consumer protections. It is, 
therefore, the State, and not Federal courts, that have authority to 
interpret their State’s law and enforce their State’s vision of jus- 
tice. CAFA upends this system, making it far more likely that Fed- 
eral judges will have the last word on the meaning of State law. 

While Federal judges presiding over a case under CAFA must 
apply State law under the principles of judicial federalism an- 
nounced long ago in Erie Railroad Company v. Tompkins that this 
task will prove more difficult as more and more cases are removed 
from the State court. Gaps in States’ substantive law will grow 
wider as State courts are deprived of the opportunity to address 
certain areas of State law, weakening the ability of States to regu- 
late activity within their borders, and protect their citizens. 

It has also become fairly common for defendants to remove cases 
to Federal court and then to argue that a removed case is too com- 
plex and unmanageable, because of the variety of State laws that 
must be considered in the cases; it is too complex and unmanage- 
able to be certified as a class action under the Federal rules. So, 
first, get it into Federal court; and, second, say that Federal courts 
are incapable of handling it, case dismissed. This seems like a one- 
two sucker punch, and I am curious to hear from our witnesses 
today on how this practice falls within the rubric of fairness under 
the Class Action Fairness Act. 

I am most interested in hearing about whether the additional 
burden that CAFA imposes on Federal courts is harming the qual- 
ity of justice, not just for CAFA cases, but for all other cases on 
the Federal docket. We raised concerns about the vacancies in the 
Federal bench before CAFA was passed. The percentage of vacan- 
cies has since doubled, from 5 percent to 10 percent as of Sep- 
tember 2011. Yet the Senate refuses to confirm the President’s 
nominees. Something must give in this equation. Congress cannot 
and should not continue to burden and hamstring the courts simul- 
taneously, particularly where there is no demonstrated need to do 
so and no corresponding assurance that Federal judges are willing 
and able to undertake the task that we have imposed. 

With that, I look forward to hearing from our witnesses, and I 
yield back the balance of my time. 

Mr. Franks. I thank the gentleman. 

And I now yield to the Ranking Member of the full Committee, 
Mr. Conyers, for his opening statement. 

Mr. Conyers. Thank you, Mr. Chairman. 

Anyone listening to our opening statements would think that we 
are talking about two different things. The wide differences of the 
view are astounding, but they happen regularly in the Judiciary 
Committee. I tend to lean toward the Nadler description of what 
it is we are doing here today and why we are doing it, and I would 
like to add a few other additional points to that viewpoint. 



38 


First of all, I think the Class Action Fairness Act was seriously 
misnamed. It is anything but that. It was designed to benefit the 
defendants and work to the detriment of the large numbers of peo- 
ple who suffered harm. The fact is that the Class Action Fairness 
Act has worked well in helping defendants remove cases to the 
Federal court, where the proponents think they will have a greater 
advantage. As much as this bill was promoted as a necessary curb 
to forum shopping, it has proved to be the ultimate form of forum 
shopping for the defendants. 

I had three concerns in 2005. I still have them, and would point 
out that, first, the Class Action Fairness Act undermines State 
laws and State courts. State law provides the source of many con- 
sumer and environmental protections through tort and statutory 
law. Class actions are vital to enforcing these rights, as they allow 
the aggregation of smaller claims that otherwise might not warrant 
individual litigation. The Class Action Fairness Act makes virtually 
every class action, by allowing removal by the defendant so long as 
at least one defendant and one class member are diverse, remov- 
able to the Federal courts, divesting State courts, of course, of the 
ability to interpret and develop State law. 

Secondly, the Class Action Fairness Act makes class certification 
more difficult and expensive. We warned that Federal courts would 
be less likely to certify class actions, especially given the require- 
ments of the Federal rules of civil procedure for predominant ques- 
tions of law and fact. And then especially in the wake of the Su- 
preme Court decision in Wal-Mart Stores v. Dukes, where a million 
and a half female workers had their case thrown out as a result 
of a five-four ideological division in the Court on whether the suit 
satisfied the requirement, whether these were questions of law or 
fact common to the class of female employees. The five conservative 
justices said “no,” shutting down the suit and limiting the ability 
of other plaintiffs to ban together. This rule makes Federal courts 
an even more favorable forum for defendants in both environ- 
mentaFconsumer and employment discrimination cases. 

Third, we expressed the concern that the bill would increase the 
workload of our already overburdened courts. It has been already 
observed that the number of vacancies has doubled and there are 
far fewer Federal judges than State judges. And growing caseloads 
leave Federal judges even less time. 

And so I look forward to the testimony, and I yield back the bal- 
ance of my time. 

Mr. Franks. And I thank the gentleman. 

And, again, I welcome the witnesses here this morning. 

Our first witness is Martin Redish, the Ancel Professor of Law 
and Public Policy at Northwestern University School of Law. He 
has been described as “without a doubt the foremost scholar on 
issues of Federal court jurisdiction in this generation” and has been 
recognized as the IGth most cited legal scholar of all time. Pro- 
fessor Redish is the coauthor and the author of more than 80 arti- 
cles and 15 books, including the book “Wholesale Justice: Constitu- 
tional Democracy and the Problem of the Class Action Lawsuit.” 

Our second witness is Thomas Sobol, a managing partner of Ha- 
gens Berman Sobol Shapiro’s Cambridge office. In practice for al- 
most 30 years, he leads drug-pricing and healthcare class actions 
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against pharmaceutical and medical device manufacturers, recov- 
ering more than $12 billion for his clients. Mr. Sobol has served as 
a Special Assistant Attorney General for the Commonwealth of 
Massachusetts and the States of New Hampshire and Rhode Island 
and as private counsel for Massachusetts and New Hampshire in 
litigation against the tobacco industry. 

Our final witness is John Beisner, co-head of Skadden’s Mass 
Torts and Insurance Litigation group. Over the past 25 years, he 
has defended major U.S. and international corporations in more 
than 600 purported class actions filed in Federal courts and in 40 
State courts at both the trial and appellate levels, including mat- 
ters before the U.S. Supreme Court. Mr. Beisner a frequent writer 
and lecturer on class action and complex litigation issues and has 
been an active participant in litigation reform initiatives. 

And, again, I want to thank you all for appearing before us 
today. 

And each of the witnesses’ written statements will be entered in 
the record in its entirety. I would ask that each witness summarize 
his testimony in 5 minutes or less. To help you stay within that 
time, there is a timing light on the table. When the light switches 
from green to yellow, you will have 1 minute to conclude your testi- 
mony. When the light turns red, it signals that the witness’ 5 min- 
utes have expired. 

And before I recognize the witnesses, it is the tradition of the 
Subcommittee that they be sworn. So if you will please stand. 

[Witnesses sworn.] 

Mr. Franks. Thank you. You may take a seat. 

Also, to the witnesses, please turn on your microphone before 
speaking. 

I would now recognize our first witness. Professor Redish, for 5 
minutes. 

TESTIMONY OF MARTIN H. REDISH, ANCEL PROFESSOR OF 

LAW AND PUBLIC POLICY, NORTHWESTERN UNIVERSITY 

SCHOOL OF LAW 

Mr. Redish. Thank you, Mr. Chairman. 

I would like to preface the substance of my comments by empha- 
sizing that it is now time for Congress to take control of important 
procedural issues. Normally, Congress cedes to the Rules Advisory 
Committee and ultimately to the Supreme Court the control of the 
Federal Rules of Civil Procedure. But there are certain procedural 
devices — class actions being perhaps the most important, but oth- 
ers, including discovery abuse and discovery cost allocation, which 
are deserving of significant concern now — have enormous impact on 
the lives of our citizens, have sociopolitical impacts on the Nation 
and on the economy that go well beyond the four walls of the court- 
house. 

The Advisory Committee is not elected, is not accountable, is not 
representative. The Supreme Court, for very important reasons, is 
not elected or accountable. It is only this body, the Congress of the 
United States, that is representative of and accountable to the elec- 
torate. It is this body that should be making the basic moral socio- 
economic choices as to how procedure operates when that procedure 
has significant impact outside of the four walls of the courthouse. 
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Now, today our concern is the class action. The Class Action 
Fairness Act was a major reform that I believe has done a great 
deal of good, but it is time to move on to other areas of reform. The 
modern class action has significant pathologies that undermine 
basic due process rights of individual litigants and, more impor- 
tantly for present purposes, the separation of powers and distribu- 
tion of authority between the judicial and legislative branches. 

The class action, contrary to the views of many, is not a roving 
instrument to do justice. The class action is a Federal Rules of 
Civil Procedure appearing in Rule 23. It comes right after Rule 22 
dealing with interpleader and before Rule 24 dealing with interven- 
tion. A lawsuit does not arise under Rule 23. A lawsuit arises 
under the substantive law, be it legislative, common law, or con- 
stitutional law, that is being enforced in the particular proceeding. 

What has happened in all too many situations is that, through 
a process equivalent to a type of alchemy, the class action proce- 
dure, in direct contravention to the directives of the Rules Enabling 
Act pursuant to which the Federal rules were enacted and in direct 
contravention to the separation of powers between the branches, al- 
ters the underlying DNA of the substantive law. 

Substantive law contains two portions: a proscriptive portion, 
what primary behavior is prohibited or restricted; and a remedial 
portion, how are we to remedy violations of the proscriptive por- 
tions of the law. In all the laws that are being enforced in the mod- 
ern class action, the remedial device chosen by Congress or in di- 
versity cases by the state, legislatures is a compensatory device. 
The legislative body simultaneously deters future harm and com- 
pensates individuals who have been injured as a result of the viola- 
tion of their legal rights. 

But in all too many situations, the class action is what I call a 
“faux class action.” It is a cardboard cutout of a class action. Many 
class members, because they become members of the class through 
mere inertia rather than by any affirmative choice on their part, 
are completely unaware that they are involved in a lawsuit. Many 
are unfindable and unreachable. Oftentimes the claims are so 
small that it wouldn’t make sense for them, as a matter of eco- 
nomic efficiency, to file. 

What happens in these cases is that the lawyers become the real 
parties in interest. The lawyers, bringing these suits, who are 
uninjured in any legally cognizable way, are the ones pursuing the 
remedy. This is not necessarily illegal because we have qui tarn 
suits, but that is not what these underlying laws have provided. 

The cy-pres remedy that has been provided as a means of cov- 
ering these kinds of violations of substantive law has been used all 
too often where the money that goes unclaimed is given to a char- 
ity. The charity is not an injured party, the charity has not suf- 
fered harm, and this is a symptom of the perversion of the class 
action process. I believe significant legislative reforms are called 
for. 

Thank you. 

Mr. Franks. Thank you. Professor. 

[The prepared statement of Mr. Redish follows:] 
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INTRODUCTION 

My name is Martin H. Redish. I am the Louis and Harriet Ancel Professor of Law and Public 
Policy at Northwestern University School of Law, where for the last 39 years 1 have taught and 
written extensively on the subjects of constitutional law, free expression, federal jurisdiction and 
civil procedure. I am the author of 15 books and 90 scholarly articles on those subjects. I am one of 
the primary revisers of the current edition of the multi-volume treatise, Moore's Federal Practice. 1 
am also Senior Counsel to the law firm of Sidley Austin (though none of the views expressed today 
should necessarily be attributed to either institution}. 

I have been asked by this Subcommittee to testily today about the need for legislative 
reform of federal class actions in general and the need for legislative revision of the use of so-called 
"cy pres" awards in class action proceedings in particular. In responding to that request, I draw on 
the insights I gained in writing my book, Wholesale Justice: Constitutional Democracy and the 
Problem of the Class Action Lawsuit (Stanford University Press; 2009), as well as my subsequent 
article, co-authored with Peter Julian and Samantha Zyontz, Cy Pres Relief and the Pathologies of the 
Modern Class Action: A Normative and Empirical Analysis, 62 Florida Law Review 617 (2010). That 
article has been either quoted or cited in three recent cy pres decisions in tlie federal courts of 
appeals, in tliree different circuits.’ 

Cy pres awards are designed to provide the "next best” form of relief in cases in which it is 
impractical or impossible to compen.sate directly injured class members once liability has been 
determined or the case has been settled. Cy pres refers to efforts to provide unclaimed 
compensatory funds to a charitable institution that is in some way related either to the subject of 
the case or tlie interests of tlie victims, broadly defined. Such awards (which are employed in tlie 
form of either coercive judicial awards or settlements in class action proceedings} are generally 
described as a means of disposing of unclaimed property. In reality, however, such awards function 
as an integral part of the remedy awarded in a class proceeding. 

In 2005, Congress enacted tlie Class Action Fairness Act, which has gone a long way towards 
reducing .some of the abuses imposed on out-of-state corporate defendants in state court class 
actions. It is now time for Congress to remedy some of the most important pathologies in 
administration of the federal class action. The ever-increasing resort to cy pres awards as part of 
the resolution of federal class actions, while of legitimately great concern in and of itself, is in many 
ways merely a symptom of deeper and more fundamental defects in administration of the modern 
class action. Simply put, in far too many instances the class action proceeding is viewed by courts, 
advocates and the public as some sort of roaming device for doing justice. In reality, it is nothing of 
the sort. It is, rather, nothing more than a complex procedural joinder device, laid out in Rule 23 of 
the Federal Rules of Civil Procedure — appearing in between Rule 22 (Interpleader} and Rule 24 
(Intervention}. It is nothing more and nothing less than that. A lawsuit does not "ari.se under" Rule 
23; it "arises under” the underlying substantive law — either federal or state — which the plaintiffs 


^ In re Lupron Marketing and Sales Practices Litigation, F,3d , 2012 WL 1413372 (1^* Cir. 2012); Klierv. Elf 

Atochem North America, Inc., 658 F.3d 468, 480-82 (5^^ Cir. 2011) (Jones, J., concurring); Nachshin v. AOL, LLC, 663 
F.3d 1034, 1038 (9'’' Cir, 2011). 
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seek to enforce. In those instances in which existing remedies provided by substantive law fail to 
achieve legislative goals of deterrence, it may well he appropriate for the relevant legislative body 
to consider adjustments in the available remedies. But neither our controlling constitutional nor 
statutory framework permits those changes to be implemented by the judiciary under the disguise 
ofprocedure through implementation of the class action procedure. To pervert the class action 
device into a means of furtively altering applicable suh.stantive law not only unambiguously 
contravenes the Rules Enabling Act^ pursuant to which Rule 23 was promulgated; it also threatens 
core elements of our form of constitutional democracy, in which the authority for promulgation of 
substantive law is exercised by a representative and accountable legislative body. 

The widespread use of cy pres awards as a means of resolving federal class actions^ is little 
more than a cover for these far deeper constitutional and democratic pathologies in the modern use 
of the class action procedure. Thus, while it is extremely important for Congress to correct the 
constitutional and statutory harms brought about by cy pres, it is equally important to impose 
legislative checks on the abuses which have allowed the class action device to be magically 
transformed, in a manner similar to alchemy, into a freestanding means of remedying corporate 
and governmental wrongdoing. 

In the first section of my testimony 1 explain the concept of cy pres, briefly describe both its 
origins in the law of trusts and its modern transformation into a device for resolving litigation in 
class action law. In the second section I explore the serious constitutional and statutory problems to 
which that transformation gives rise. In the third section I explain how the use of cy pres has been 
employed to mask the fundamental pathologies of the modern class action. In the final section I 
suggest ways in which Congress might reform class action procedure in order to avoid the.se harms. 

I. THE ORIGINS AND DEVELOPMENT OF CY PRES IN CLASS ACTIONS 

The term "cy pres” derives from the French expression, "cy pres comme possible,” which 
translates to "as near as possible." The device was developed originally in the law of trusts, where it 
is deeply rooted [extending back to the time of Justinian). However, it was only by means of rather 
strained analogy that the concept ofcy pres was introduced into the law of class actions. Following 
the revolutionary amendment of the class action procedure in 1966, large damage classes with 
large numbers of small claims became a relatively common occurrence. Because of Rule 23's new 
structure, many individuals holding these claims could become claimants without even being aware 
that they were plaintiffs in a class action proceeding. Both courts and attorneys quickly became 


^28U.S.C S2072. 

^ While it is difficult to know with any level of certainty how often cy pres awards are employed in the federal 
courts, few could doubt the practice's importance in modern class action procedure. In our 2010 article on the cy 
pres doctrine, my co-authors and I noted that a study of the relevant online sources "revealed 120 federal class 
action cases from 1974 through 2008, where the court either included a cy pres award as part of a judgment or 
approved a cy pres distribution as part of a settlement." Redish, Julian &Zyontz, supra, 62 Fla, L. Rev. 617, at 
Section IV. Our study revealed that the practice's use has clearly been on the rise; "From 1974 through 2000, 
federal courts granted or approved cy pres awards to third party charities in thirty class actions, or an average of 
approximately once per year. Since 2001, federal courts granted or approved cy pres awards in sixty-five class 
actions, or an average of roughly eight per year." Id. 
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aware that there would be serious problems transferring awards or settlement funds from 
defendants to their victims. By the early 1970s scholarly commentary began to suggest the drawing 
of an analogy to trust law's version of cy pres as a means of disposing of the often large amounts of 
unclaimed funds in a manner that satisfied the interests of justice: the amounts remaining in the 
damages or settlement fund due to the failure of absent cla.ss plaintiffs to claim their share would he 
awarded to a deserving charity that was in some way related to the subject of the law.suiL In this 
way, much like the use of cy pres in trust law, the funds would be awarded in "the second best" 
manner. Many considered this alternative to be far preferable to the other alternatives for 
disposing of those unclaimed funds, such as escheat to the state, reversion to the defendant or 
additions to the awards of those class members who had in fact filed claims.^ 

Though no one seemed to recognize the problem at the time, the analogy of class action cy pres 
to trust law's version of the doctrine is plagued with logical and practical flaws. In the context of 
trust law, it is quite possible that the wishes of the trust creator, for whatever reason, may no 
longer he carried out. Because the trust creator has passed on hy this point, however, there is of 
course no way to ask what his or her second choice for the disposal of the trust corpus would he. 
Thus, the alternatives facing the court charged with enforcing the trust are either to have the funds 
escheat to the state — the one result we can be sure that the trust creator did not intend — or come 
up with a second best alternative. In stark contrast, litigation and the substantive laws enforced in it 
do not normally contemplate a "second best" alternative; the substantive law vests in specified 
victims the legal right to sue to enforce its directives. Either that law is able to be enforced, or it is 
not. If it cannot be enforced, it is up to the law creator (usually a legislative body) to go back to the 
legislative drawing board to consider alternative means of enforcing its substantive directives and 
prohibitions. Unless and until it does so, there is nothing in the substantive law that authorizes an 
enforcing court to shape alternative substantive remedies, whether or not they can be described as 
the "second best" alternative. Most certainly, there is nothing in either Rule 23 (the class action 
rule) or the Rules Enabling Act (pursuant to which all of the Federal Rules of Civil Procedure have 
been promulgated) that authorize.s the exercise of such judicial creativity. To the contrary, that Act 
expressly prohibits the Supreme Court, under the guise of procedural rulemaking, from modifying 
or enlarging existing substantive rights.'’ In the section that follows, I explore in more detail the 
fundamental problems, both conceptual and practical, in the use of cy pres awards in class action 
proceedings. 

II. THE CONSTITUTIONAL AND STATUTORY PROBLEMS WITH THE USE OF CY PRES 

IN CLASS ACTIONS 

By criticizing judicially authorized donations to what are concededly worthy charities, one 
naturally risks subjecting oneself to the most unattractive labels of "Grinch" or "Scrooge." 
Nevertheless, there is little doubt that use of cy pres in the class action context is improper as a 
matter of both democratic theory and constitutional law. As an intrinsic matter, cy pres suffers from 
two key constitutional flaws. First, the doctrine unconstitutionally transforms the judicial process 


For a more detailed description of the history of cy pres and its use in the modern class action, see Redish, Julian 
& Zyontz, si/pro, 62 Fla. L. Rev. 617, at Section II. 

^ 28 U.S.C s 2072(b} ("Such rules shall not abridge, enlarge or modify any substantive right,"}. 
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from a bilateral private rights adjudicatory model into an impermissible trilateral process, 
involving the plaintiff class, the defendants and the entity which may well benefit the most from the 
proceeding, the receiving charity. Second, the practice violates constitutionally dictated separation 
of powers (as well as the Rules Enabling Act) because through the use of a wholly procedural device 
it effectively transforms the underlying substantive law from a compensatory remedial structure to 
the equivalentof a civil fine — a remedy at no point authorized by that substantive law. 

A. "Trilaterization" of the Bilateral Adjudicatory Process 

When courts invoke cy pres in a class action,'’ they introduce a non-party into the litigation 
as a legally significant actor. In this manner, cy pres transforms what begins as an adversary 
dispute into a less than full adversarial trilateral process, wholly unknown in the adjudicatory 
structure contemplated by the case-or-controversy requirement of Article 111 of the Constitution. It 
achieves this result by ordering or authorizing an award to an uninjured private entity which has 
no involvement whatsoever in the legally relevant events that gave rise to the suit. Awarding 
"damages" to an uninjured third party effectively transforms the court's function into a 
fundamentally executive role; no longer is the court functioning as a judicial vehicle by which legal 
injuries suffered by those bring suit are remedied. Instead, the court is presiding over the 
administrative redistribution of wealth for purposes of social good. As a result, the practice violates 
both the constitutional separation of powers and the constitutionally dictated case-or-controversy 
requirement^ 

Compounding this constitutional violation is the inherently deceptive manner in which it is 
achieved. What makes cy pres so deceptive is the superficial appearance of the resolution of a live 
dispute: the plaintiff class is presumably made up of those who claim to be victims, and whose 
rights are alleged to have been violated hy defendants' unlawful behavior. The constitutional 
problem, however, is that requiring defendants to donate to an uninjured charitable recipient 
amounts to a remedial non-sequitur. The primary beneficiary of the process has sued no one — and 
with good reason, since its legal rights have presumably been violated by no one. Thus, ordering the 
transfer of defendants' funds to the charitable third party remedies the violation of no one's rights 
protected under the applicable suh.stantive law. Cy pres thus ignores the core requirements of the 
"private rights" adjudicatory model dictated by the case-or-controversy requirement imposed by 
Article 111 of the Constitution. Under that model, it is only plaintiffs who have been injured in fact by 
the unlawful actions of the defendant who are allowed to sue. While in a cy pres situation the 
charity is of course not technically a party to the suit, as a practical matter its interests are as 
implicated and impacted by the adjudication as any of the named litigants. For all practical 
purposes, then, use of cy pres in federal class actions introduces the equivalent of an uninjured 
party who will formally benefit from re.solution of the federal judicial proces.s. 


^ It should be noted that while courts have on occasion provided for cy pres awards In coercive relief, more often 
cy pres appears in a settlement agreed upon by the parties. However, every such settlement must be approved by 
the court. Moreover, absent the defendant's awareness that such relief might well be awarded coercively it Is 
highly doubtful that It would agree to cy pres awards In many instances. 

’ Courts have on occasion reasoned that the charity is not a "party" to the proceeding. But such reasoning puts 
form over substance, Indeed, the charity will often be the primary beneficiary of the entire process. 
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B. Indirect Transformation of the Underlying Substantive Law 

An additional pathological consequence of this trilaterization process is the legally 
improper transformation of the underlying substantive law from the compensatory framework 
enacted in that substantive law from a compensatory remedial framework into the practical 
equivalent of a civil fine. Substantive laws necessarily contain two elements: a behavioral 
proscription and an enforcement mechanism. The proscription regulates a private or governmental 
actor's primary behavior, while the enforcement mechanism dictates either consequences for 
violation of that proscription or some directly coercive means for future enforcement of that 
proscription. The enforcement mechanism may compensate a victim of the wrongdoer's behavior 
or provide for punitive damages or criminal or administrative enforcement. The remedial choice 
adopted hy the promulgating legislative body is as much a part of the substantive law as is the 
proscriptive element. 

Alteration of the underlying substantive law's remedial choice may not be made under the 
guise of a rule of procedure. To do so could easily lead to deception of the electorate hy leading 
them to believe that the remedy imposed for law violation is one thing, while in reality the 
procedural rules have furtively transformed that chosen remedy.^^ It is presumably for this reason 
that the drafters of the Rules Enabling Act expressly prohibited such indirect substantive 
modification. Thus, in addition to contravening the constitutional principles of separation of powers 
and case-or-controversy and undermining core precepts of American democracy, use of cy pres in 
federal class actions violates the unambiguous restrictions imposed by the Enabling Act. 

It might be responded that, rather than transform the remedial element of the underlying 
substantive law into a form of civil fine, cy pres is instead properly seen as relevant solely to the 
question of how to dispose of unclaimed property, an issue that arises not infrequently both in the 
litigation context and other situations. By viewing cy pres through the lens of unclaimed property 
disposition, one might reason that the question of cy pres relief should be thought to be divorced 
from the underlying substantive law that is enforced in the class proceeding. In reality, however, 
viewing class action cy pres as merely a matter of the substantively neutral administration of 
unclaimed property grossly and misleadingly oversimplifies the applicable legal dynamics. To 
conceptualize this radical non-compensatory damage disposition method as nothing more than the 
trans-substantive disposal of unclaimed property effectively places form over substance. The 
difficulties in distribution of class wide relief to individual claimants will often be readily apparent 
to all involved at the time of class certification. Yet when cy pres relief is deemed available, the 
court will certify the class, despite the presence of these glaring difficulties in administering relief. 
Both court and parties, then, often recognize that cy pres relief will form a central element in the 
"relief' awarded to the class. Thus, cy pres relief is much more appropriately deemed an integral 
part of class relief. 


® For a more detailed examination of the theory of legislative deception, see Redish & Pudelski, Legislative 
Deception, Separation of Powers, ond the Democratic Process: Harnessing the Political Theory of United States v. 
Klein, 100 Nw. U. L, Rev. 437 (2006). 
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III. CY PRES RELIEF AND THE “FAUX ' CLASS ACTION 

While cy pres awards have been employed in a variety of class action proceedings, there can be 
little doubt that its use's most invidious impact is the facilitation of what I referred to in my book on 
class actions as the most serious perversion of the class action procedure: the development of the 
“faux’' class action."^ The faux class action describes those class proceedings in which the claims of 
the individual absent class members are so small and/or the difficulty in either finding them or 
distributing the individual awards so great that as a practical matter they will receive no damages, 
despite a plaintiffs' victory. Those absent class members, then, are interested parties in name only. 
They have not made the choice to sue, and because they are deemed members of the class without 
any affirmative assent on their part, they may well not even be aware of the class proceeding's 
existence. In short, they are little more than a cardboard cutout of a class. The real parties in 
interest in these faux class actions are the plaintiffs' lawyers, who are the ones primarily 
responsible for bringing this proceeding. 

I should emphasize thatthis is not necessarily a critici.sm of plaintiffs' lawyers as a theoretical 
matter. While no doubt abuses exist, to seek to profit from efforts to ferret out wrongdoing is a 
venerable tradition in our social and legal history. We have long accepted the concept of "bounty 
hunters," who make their living by bringing wrongdoers to justice. In the litigation process, such 
efforts are referred to as qui tarn proceedings, in which those who have not themselves been 
injured by a private actor's unlawful behavior are entitled to benefit from successfully bringing a 
civil proceeding against that wrongdoer in court. Qui tarn today takes the form of suits brought 
under the False Claims Act, as a means of ferreting out and punishing fraud on the government. But 
the key point to recognize is that such a remedial model has been adopted in no other sub.stantive 
law that might be enforced in a class action.io To the contrary, all of those laws have adopted a 
purely compensatory remedial model as a means of enforcing their behavioral proscriptions. Under 
the model adopted by these laws, the remedy provided contemplates only that those actually 
injured by defendant's unlawful behavior will be made whole by the award of damages from the 
wrongdoer. In this way, these sub.stantive laws are designed to simultaneously compensate victims 
and deter future unlawful behavior. Use of the class action procedure in those cases in which the 
supposedly real parties in interest — the absent plaintiffs in the class — will never be compensated 
and the only actors to actually profit are the plaintiffs' attorneys [i.e., faux class actions) effectively 
transform.s the remedial element of the underlying substantive law from a compensatory model 
into a qui tarn — or “bounty hunter" — remedial model. As a result, while the electorate is led to 
believe that the remedy for wrongdoing committed by corporate defendants will be compensation 


^ See Martin H. Redish, Wholesale Justice: Constitutional Democracy and the Problem of the Class Action Lawsuit 
23-56 ( 2009 ). 

It should be noted that due to an absence of injury in fact on the part of bounty hunter plaintiffs, serious 
constitutional problems of standing may restrict Congress's ability to create such a bounty hunter remedial model 
outside of the narrow and historically well established practice involving fraud against the government, where the 
qui tarn action provided for in the False Claims Act has been rationalized as an assignment of the government's 
claim against the defendant. That issue is beyond the scope of my present testimony. For present purposes, I may 
assume, solely for purposes of argument, that such an action would not run afoul of Article Ill's case-or- 
controversy requirement. 
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of the victims, in reality most of those victims will benefit not at all from the litigation; instead, it 
will be only the attorneys who brought the suit who will benefit 

Will the electorate be deceived by such a transformation? Would anyone really care? Is it likely 
to matter to anyone that what purports to be a compensatory remedial model in a statute 
proscribing specified corporate behavior in reality has been made into a bounty hunter form of 
relief actually bother anyone? We cannot really know the answer to that question, though it is, at 
the very least, plausible that many citizens who (for whatever reason) do not approve of plaintiffs' 
lawyers” but who are willing to tolerate them because they facilitate the compensation of injured 
victims would no doubt consider important the fact that no victims are actually being compensated. 
For democracy to function effectively, however, courts and legislative bodies must presume that 
citizens care whether a law will in reality do wbat it purports on its face to do. To be sure, some will 
care about some laws more than others, but it is highly likely that different citizens will care about 
different laws. In the end, then, it is likely that at least some citizens will care — often deeply—about 
most laws enacted by Congress. That a law that provides "X" ba.s, through the shell game of 
procedure been effectively transformed into "Y" or even "not X" is surely inconsistent with the 
democratic premise that the citizenry may judge its elected legislators by what laws they enact. It 
undermines core precepts of representation and accountability, without which democracy is 
rendered meaningless. 

It should be recalled that in any event, one need not even accept this core precept of American 
political theory in order to reject the faux class action. As already noted, the Rules Enabling Act 
expressly prohibits such indirect manipulation of controlling substantive law. Thus, a court should 
invalidate the use of a procedural rule to manipulate underlying substantive law without even 
reaching Issues of constitutional law or democratic theory. 

The reason that cy pres has become so popular as a means of disposing of unclaimed class 
action awards is quite probably that it serves as a superficial antidote to the invidiousness of the 
faux class action. Cy pres allows those responsible for the bringing of the class action proceeding to 
add the appearance of a socially valuable wealth transfer (i.e., the award of unclaimed funds to a 
charity) — something that would be completely missing absent the charitable award. But as already 
explained, this laundering of the faux class action is a change in appearance only. In reality, the cy 
pres award is itself improper as a violation of controlling con.stitutional and .statutory directives. 
That it also disguises the fundamental pathologies of the faux class action only exacerbates the 
serious problems caused by the award of cy pres relief in federal class action suits. 

1 should emphasize that my concern over the pathologies and abuses of the modern class 
action does not necessarily imply that I am opposed to the class action procedure in its entirety. 
Indeed, as I wrote in my book on the subject of class actions, "in no way am 1 opposed to the 
existence of the class action procedure. To the contrary, the class action represents an innovative 
means of resolving major legal problems that might otherwise overwhelm the judicial system. 1 
doing so, however, it should not be permitted to overwhelm our nation's normative and 


It should, after all, be recalled that the activities of plaintiffs' lawyers, such as John Edwards, have become a 
subject of hot debate in recent presidential elections. 
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constitutional commitments to democratic accountability, separation of powers, procedural due 
process, or individual autonomy.''i2 a class action proceeding in which injured parties voluntarily 
choose to join their claims with others who possess similarly situated claims, with the majority of 
claimants assuming a passive role and representation handled by a few named parties, is a perfectly 
legitimate — often valuahle--multi-party procedural device. It is only when the class action 
procedure is employed in a manner that effectively transforms the underlying substantive law or 
undermines the due process rights of either absent class members or defendants that the process 
becomes pathological. 

The argument has often been made that even where the class action procedure fails to 
compensate absent class members, its use is still of vital social importance because it acts as a 
deterrent to widespread unlawful corporate behavior. Absent the class proceeding, the argument 
proceeds, the small amount of individual damage would allow the wrongdoer to cause widespread 
harm without fear of policing through private lawsuits. I fully appreciate the argument. Indeed, its 
accuracy i.s, purely as a practical matter, virtually indisputable. But that fact does not justify use of a 
procedural aggregation device such as the class action to establish an entirely new substantive 
remedial framework. Rule 23 of the Federal Rules of Civil Procedure is simply too small a 
procedural tail to wag so large a substantive dog. Surely, such a narrow focus on result orientation 
cannot allow the circumvention of the Rules Enabling Act, basic separation-of-powers principles, 
the case-or-controversy requirement of Article III, or the core democratic premises of transparency, 
representation and accountability. Yet those will inevitably be the results if Rule 23 is employed to 
impose so dramatic an alteration in the DNA of the underlying substantive law. 

If Congress ultimately determines that its existing remedial framework fails to achieve 
congres.sionally established goals, it is of course appropriate for Congress to consider adoption of 
alternative remedial devices. But neither Congress nor the judiciary is permitted to achieve those 
goals indirectly, through the manipulation of the controlling legal and constitutional framework. 


IV. POSSIBLE LEGISLATIVE REMEDIES 

In my opinion, the courts should themselves invalidate the use of cy pres relief in class actions, 
because of the practice's inconsistency with applicable constitutional and statutory directives. But 
while recent decisions have evinced a growing judicial concern with the practice,i3 to this point no 
decision — at least of which I am aware — has reached this conclusion. But it must he remembered 
that Congress retains full legislative control over the Federal Rules of Civil Procedure, and may 
therefore modify them through the enactment of legislation if it so desires. I strongly urge Congress 
to consider and ultimately adopt reform legislation to cure the pathologies to which cy pres relief 
has given rise, as well as the deeper pathologies which cy pres is likely designed to shield. 

The first option, naturally, is simply for Congress to prohibit the use of cy pres awards, included 
as either elements of coercive judicial awards or as part of judicially approved settlements of class 


Redish, supra note 9, at ix. 

See cases cited in note 1, supra. 

9 



50 


action proceedings in federal court. In addition, however, Congress should consider a second 
reform: insertion into the class certification process of an additional requirement, above and 
beyond those currently imposed by Rules 23[a) and [b}: the prerequisite that prior to certification 
the certifying court have determined that there is legitimate reason to believe that a substantial 
portion of the class will actually be compensated as a result of a settlement or coercive award. 
Absent such a finding, the class will degenerate into a faux class action. Where such a finding has 
been made [and it will probably be necessary at some point to operationalize the concept of 
"substantial portion"). It is true that such a determination necessarily involves a prediction of 
future events, rendering the decision difficult in many instances. But in a large number of class 
proceedings it should not be all that difficult for the court to determine that neither an award nor a 
settlement is likely to benefit much of the absent class. In making this determination, the court may 
look to four factors: [1) the size of the absent class; (2) the amount of injury likely suffered by 
individual class members; [3) the difficulty in finding absent class members; and (4) the difficulty in 
actually compensating absent class members. Where a class is very large, individual class members 
have likely suffered only a relatively small amount of damages, it will be difficult to find many of the 
class members, and there is no obvious means of easily compensating them, it is highly likely that a 
large portion of the absent class members will benefit not at all from the award. In these cases, 
payment of the remaining funds to an uninjured charity should not be considered an acceptable 
alternative mode of punishment. 

These suggestions are designed to represent merely possible beginnings of what would have to 
be a far more detailed process of developing specific legislative reforms as a means of curing the 
pathologies to which my testimony has pointed. The main goal of my testimony, however, has been 
to convince members of this Subcommittee that such reform is essential to the preservation of the 
effective and legitimate operation of the federal system of litigation. If I have achieved that goal, 
then I will take satisfaction that I have been able to contribute to the start of an effort to make sure 
that the class action does only what a complex procedural aggregation device is designed to do. 

Thank you for providing me with this opportunity. 
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Mr. Franks. And I now recognize Mr. Sobol for 5 minutes. 

TESTIMONY OF THOMAS M. SOBOL, PARTNER, 

HAGENS BERMAN SOBOL SHAPIRO, LLP 

Mr. Sobol. Good morning, Mr. Franks. Good morning, Members 
of the Subcommittee. 

I bring to bear 30 years of the practice of law and some real- 
world experience in dealing with class actions. And while I do so, 
my views are my own, not those of my clients or my firm. 

Now, if the proponents of CAFA made one promise about the new 
statute, it was, to use their own words, this: that CAFA does not 
change substantive law — that is, in effect, it is a procedural provi- 
sion only. 

Now, judged by those terms, CAFA is an abysmal failure. It is 
true that over the past 7 years since its passage, CAFA has 
changed where cases get filed, and it has stopped or prevented the 
occasional reverse auction where the rights of consumers are not 
sufficiently recognized. But CAFA’s biggest impact has been to 
deny consumers access to substantive State laws that protect con- 
sumers. 

CAFA usurped from State courts the ability to interpret their 
own laws and protect their own citizens. It vested in the Federal 
judiciary with virtually sole authority over nationwide or multi- 
State class actions. But, at the same time, CAFA did not provide 
any instruction as to how the Federal judiciary was to handle these 
numerous large State-law-based consumer protection cases. It did 
not explain how a single Federal judge was to handle what pre- 
viously had been the work of numerous State court judges address- 
ing many separate State class actions involving State law. 

By failing to do so, CAFA presents the Federal judiciary with a 
problem for which there is no immediate solution. As a result, Fed- 
eral courts often deny certification of multi-State class actions 
when multiple States’ laws are at play. The denial of access of jus- 
tice is not based on the merits of the case but on a technical proce- 
dural issue under the Federal Rules of Civil Procedure — manage- 
ability. And the result is that consumers are denied access to jus- 
tice. 

Decades ago, every State passed consumer protection statutes 
prohibiting unfair or deceptive trade practices. But when all is said 
and done, State consumer protection laws are based on a single 
simple proposition: Don’t lie, don’t steal, don’t cheat. Most big and 
small businesses have no problem complying with this simple prop- 
osition. It is only the rare and unethical of businesses or 
businesspersons who become defendants in significant consumer 
protection matters. On this, there can be no partisan view and no 
belief that businesses need to be free to lie, steal, or cheat. 

Now, contrary to most Federal statutes and regulations, every 
State consumer protection statute provides both public and private 
enforcement. And the predominance of State action in this area is 
consistent with tradition. The Supreme Court has long recognized 
the historic primacy of State regulation in matters of health and 
safety. But then Congress enacted CAFA, brandishing a machete 
where a scalpel would have sufficed to address complaints about 
the class action vehicle. In wielding this awkward instrument, Con- 
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gress ignored its potential and likely effects on consumers’ ability 
to bring State consumer protection and common law claims. 

Since the passage of CAFA, Federal courts have denied efforts to 
certify claims by consumers basically on the basis that the cases 
are too complicated or too unmanageable. In other words, as I 
think that Mr. Nadler indicated, there has been a one-two punch. 
First, the cases must go to Federal court, and they all get consoli- 
dated into one place. But now that they are all consolidated in one 
place, they are too complicated to proceed. 

As the grounds of the denial of class certification. Federal courts 
often cite the need to apply the law of the State where each con- 
sumer resides because each respective State’s interest in enforcing 
its consumer laws trumps its interest. But by refusing to certify 
any class in the face of unmanageability or insurmountable obsta- 
cles posed by multiple State laws, these certification refusals deny 
American citizens their constitutional guarantee to a day in court. 

Thank you, Mr. Chairman. 

Mr. Franks. Thank you, sir. 

[The prepared statement of Mr. Sobol follows:] 
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June 1, 2012 
1 Introduction 

If the proponents of the Class Action Fairness Act of 2005 (“CAFA”) made one promise about 
the new statute, it was this: CAFA “does not change substantive law — it is, in effect, a 
procedural provision only.”^ Judged by these terms, CAFA is an abysmal failure. True, in the 
seven years since its passage, CAFA has changed where cases get filed and reduced the 
possibility of the rare reverse-auction settlement that does not fully address the injury imposed 
by a company’s conduct on the class. But CAFA’s biggest impact has been to deny consumers 
access to the substantive state laws that protect consumers, including that governing unfair and 
deceptive trade practices, warranties, antitrust, unjust enrichment, negligence, and other common 
law torts. 

CAFA usurped from state courts the ability to interpret their own laws and protect their own 
citizens. It vested the federal judiciary with virtually sole authority over nationwide or multistate 
class actions. But CAFA did not provide any instruction as to how the federal judiciary was to 
handle these numerous, largely state law based consumer protection class actions. It did not 
explain how a single federal judge was to handle what previously had been the work of 
numerous state court judges addressing many separate state class actions involving state law. By 
failing to do so, CAFA presented the federal judiciary with a problem for which there was no 
immediate solution. As a result, federal courts routinely deny certification of multistate classes 
when multiple states’ laws are at play. The denial of access to justice is not based on the merits 
of the case but on a technical procedural issue under the Federal Rules of Civil Procedure - 
manageability. These denials leave consumers with no recourse. 

The federal courts’ denials are not surprising; proponents of CAFA expected the Act would 
reduce the power of class actions and, with it, American citizens’ abilities to combat unfair and 
deceptive practices. Only America’s consumers and workers have suffered. Every day, the 
public continues to be harmed by the corporate wrongdoing. Every day, the refusal of the federal 
courts to allow class actions challenging such behavior under state laws makes it easier and 


' Mr. Sobol is the Miinaging Ptirtner of Hagens Berman Sobol Shapiro LLP’s Qmibridge office. His practice 
focuses on pliarmaceutical and medical device litigation for corrsunrer classes, large and small health plans, 
individuals, and stale governments. The views expressed here are Ins own and should not be ascribed lo his Finn or 
any of his firm's clients. 

“ S. Rep. No. 109-14, at 61 (2005) (accompanying passage of tire Act in February" 2005). See also id. at 56 
(“[CAFA] is court reform — not tort refonn. It would simply allow federal conns to handle more interstate class 
actions. II makes no changes in subslantivc law whatsoever.’’) 
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easier for companies to shirk corporate accountability and avoid any legal consequences for their 
misconduct. 


II. CAFA — Provisions of the Law 

As the Committee knows, CAFA has two primary components. First, the Act includes a 
“consumer class action bill of rights”^ requiring court scrutiny of proposed class settlements 
awarding coupons to class members to ensure the settlement is “fair, reasonable, and adequate,” 
provides for alternative measures of attorney fees in such cases, and compels notice of class 
action settlements be sent to appropriate state and federal officials to provide them an 
opportunity to voice opposition. Arguably, this first component was mere window dressing for 
the Act as it did little to change the existing practice; Rule 23(e) of the Federal Rules of Civil 
Procedure already required that a court “may approve [a proposed settlement] only after a 
hearing and on finding that it is fair, reasonable, and adequate.”^ Other portions of the rule 
governed the procedures to be used in determining and awarding attorney's fees.’’ 

Second, and of far more significance, CAFA expands federal court jurisdiction over class actions 
by amending the diversity Jurisdiction statute (28 U.S.C. §1332) and modifying the class action 
removal statute (28 U.S.C. §1453).’ With limited exceptions, any class action in which a 
member of the proposed class is a citizen of a different state than any defendant - in other words, 
where any diversity, rather than the traditional requirement of complete diversity, exists - shall 
be heard in federal court. I focus my remarks here on this expansion of federal court jurisdiction 
and concurrent contraction of states’ rights to interpret and enforce their own state and common 
law causes of action. 


in. Consumer Protection Is a State Law Issue 

Congress passed the Federal Trade Commission Act in 1914, creating the Federal Trade 
Commission (“FTC”), in an attempt to police unfair methods of competition.® In 1938, the 
Wheeler-Lea Amendment added a broad prohibition on “[ujnfair methods of competition in or 
affecting commerce, and unfair or deceptive acts or practices in or affecting commerce,” 
declaring them unlawful.’ The FTC Act allows the federal government to prosecute deceptive 
trade practices on behalf of the public but it contains no private right of action allowing 
consumers to bring their own claims. 


’ Class Aclion Fairness Act of 2005. Pub. L. No. 109-2, 119 Slat. 4 (codiFicd in scallcicd scclions ot 28 U.S.C.) 
f-CAFA”). 

Urf. at 119 Star 6-7. 

' Fed.R.Civ.P. 23(e)(2). 

W. al 23(h) (added in 2003). 

' CAFA, supra note 3, at ii9 Stat. 9-13. 

* 15 U.S.C. §41etseq. (2012). 

“ Whccicr-Lea Amendment 011938. eh. 49, §3,52 Slat. Ill (codiFicd al 15 U.S.C. §45(a) (I)). 
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Between and 1961 and 1981, every state enacted consumer protection statutes, sometimes 
referred to as “little FTC Acts,”'® prohibiting unfair and/or deceptive trade practices." As one 
would expect given fifty-one laboratories, some differences in the statutes exist. But the 
fundamental commonalities among them cannot be ignored. When all is said and done, state 
consumer protection laws are based on a simple proposition: don’t lie, don’t steal, and don’t 
cheat. Most big and small businesses have no trouble complying with this simple proposition. It 
is only the rare and unethical of businesses or business persons who become defendants in 
significant consumer protection matters. On this, there should be no partisan view and no belief 
that businesses need to be free to lie, steal, or cheat. 

Contrary to the FTC Act and most of the statutes and regulations the FTC is charged with 
overseeing, every state’s consumer protection statute provides for both public and private 
enforcement." While many early versions of state consumer protection statutes lacked recourse 
for private consumer redress, instead vesting sole enforcement ability in public entities, “[i]t 
quickly became apparent. . . that the state could not alone handle the quantity of consumer 
complaints, and states that did not already provide for a private right of action created one by 
amending their statutes.”"’ Over the years, state courts gained significant experience and 
expertise interpreting and applying these laws on behalf of their citizens. 

The predominance of state action in this area is consistent with tradition: even the Supreme 
Court has long recognized “the historic primacy of state regulation of matters of health and 
safety.”" State common law has traditionally provided some consumer protection remedies in 
the forms of actions for deceit, strict liability, and warranty violations. The introduction of state 
consumer protection statutes “made it considerably easier for consumers to obtain legal 
redress.”" 

With the advent of multistate (and multinational) corporations, an extensive transportation 
infrastructure, the internet, and billions of dollars spent each year on advertising and marketing, 
rare is the good or service that cannot be learned about and obtained across state lines. In this 
world, the vast majority of fraud perpetrated against consumers, workers, and purchasers is 


Indeed, nioie tlian lialf of these statutes explicitly reference the Federal Trade Coniniission Act. 

" See 1 Dee Pridgen & Richard M. Aldemttin, Consumer Protection and the Law 167-73 (2011-2012 ed. 2011). At 
least tliree states liadconstuner protection laws on the books prior to 1961: Delaware (1953), Minnesota (1943), and 
Wisconsin (1921). 

'‘Id. at 420-21. 

'^Id. at 421. 

^ ' MecJdonic, !nc. v. Lohr. 518 U.S. 470. 485 (1996) (noting the existence of a “presumplion against Ihc prcemplion 
of slate police power regulations” in areas such as licallli and safely and concluding llial federal nianufacturii^ and 
Ittbeling requirements applicable to medical devices did not preempt connnon law' claims of negligence tmd strict 
habihty'). See alsoAltria Group. Inc. v. Good. 555 U.S. 70, 80 (U.S. 2008) (discussing the federal Labeling Act. 79 
Slat 282, 15 U.S.C. § 1.3.3 1. and observ ing “Nothing in the clause suggests lhal Congress mcani lo proscribe the 
States’ historic regulation of deceptive advertising practices. The FTC has long depended on cooperative state 
Tcgulalion lo achieve its mission because, allhough one of the smallest adininislralivc agencies, il is charged with 
policing tm enonnotis amount of activ'ity.”). 

Pridgen & Aldcnnan, supra nolc 1 1. at 16. 
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carried out nationwide; swindlers have no respect for zip codes and do not stop at state 
boundaries. Private remedies for policing this fraud lay almost exclusively with the enforcement 
of state - and perhaps many states’ - consumer protection acts and common law policies. 

Then Congress enacted CAFA, brandishing a machete where a scalpel would have sufficed to 
address complaints about the class action vehicle. In wielding this awlcward instrument, 

Congress ignored its potential and likely effects on consumers’ ability to bring state consumer 
protection and common law claims, real effects proven over the last seven years. 

IV. Federal Courts Routinely Deny Certification and Thereby Thwart State Attempts to 

Protect Their Citizens 

Before CAFA, federal courts would often not certify multistate class actions. In the decade 
before enactment of the statute, the U.S. Courts of Appeal of at least six circuits had denied or 
reversed class certification in multistate class actions because of perceived difficulties in dealing 
with variations in state substantive law.’^ The U.S. Chamber of Commerce crowed about the 
fact that federal courts regularly refused to certify such classes, suggesting to the U.S. Court of 
Appeals for the Second Circuit that “it is nearly a truism that nationwide class actions in which 
the claims are suWect to varying State laws cannot be certified because they are simply 
unmanageable.”* 

During this pre-CAFA time, vigilant state courts were able to carry the weight of state consumer 
protection class action litigation. While federal courts were reluctant to get involved in 
multistate actions and sit as a super-class action forum, state courts routinely and effectively 
embraced their traditional role of protecting consumers by overseeing class actions. This process 
allowed consumers to have their claims adjudicated and state courts to deal with state-by-state 
issues, while preserving the resources of the federal judiciary to address federal and other 
concerns. For example, in the 1990s and early 2000s, Microsoft faced claims by the U.S. 
Department of Justice, state Attorneys General, and scores of consumers that the company 
violated federal and state antitrust laws by monopolizing the market and forcing consumers to 
overpay for software. Single-state class action suits on behalf of consumers proceeded in 
approximately twenty states, nearly all of which resulted in successful resolutions. At the same 
time. Judicial Panel on Multidistrict Litigation transferred and consolidated before one judge all 
related federal cases against Microsoft. Allowing the state courts to oversee claims concerning 
their own consumer protection laws relieved the federal judiciary of the necessity of weighing in 
all state-specific matters. 

In one fell swoop, CAFA changed all that. CAFA placed nearly all class actions on the 
shoulders of the federal judiciaiy, foisting upon them the work of all state court judges, and 
virtually removed state court judges from the picture in major class matters. 


Sec 151 Cong. Rcc. SI 168 (slalcincnl otScn. Bingaman) (lisling llic Third, Fi till. Sixlh, Scvcnlh. Ninlh, and 
Ele\'enth Circuits and noting at least twenty-six federal district courts had likewise denied certification of inultistate 
consumer classes). 

Id. (statement of Sen. Bingaman) (quoting U.S. Chamber of Conunerce amicus brief in //t re Simon 11 
ullinialcly decided by Ihc Second Circuit a( 407 F.3d 125 (2d Cir. 2005)). 
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Since the passage of CAFA, the federal courts have only picked up the pace, denying efforts to 
certify claims by consumers, workers, and others on the grounds that “rendering a class action on 
these claims essentially unmanageable is the tremendous variation in state laws that would 
overwhelm any common questions that could be demonstrated.”^^ Even nationwide classes 
utilizing a single state’s laws have been criticized and decertified in the federal courts. In fact, 
the Eighth Circuit twice decertified the same nationwide class of consumers implanted with 
recalled prosthetic heart valves linked to heart failure.’*^ The district court found the defendant’s 


' Thompson v. Jijjy Lube InT 7, Inc. , 250 F.R.D. 607, 630 (D. Kiin. 2008) (finding differences in state consumer 
protection acts, negligence, unjust enriclunent. and punitive damages principles miderinine tlie typicality and 
coninionalily prongs of Rule 23 and dcfcal class certification). For jusi a sampling of posl-CAFA denials of class 
ccruficalion of consumer prolcclioa unjust cmiclunciU, and other stale and common law claims, see, e.g., Powers v. 
Lycoming Engines, 111 F.R.D, 414, 430 (E.D. Pa. 2011) (“because we caiuiot group the differing law^s to apply them 
as a unit, a single nationwide class action would be umnanageable. . . . Thus, in light of tlie clioice of law issues, we 
camiot conclude tliat aclass action would be manageable."); A/ars'/t^?// v. H & R Block TaxServs. Inc.. 270 F.R.D. 
400. 4 10 (S.D. 111. 2010) (denying motion to certity ele\-en-state class of purchasers of extended w arranty on 
dcfcndaiU’s services, writing '•'ihc difrcrcnccs in the required proofs of the slates' slaliilcs dcmonslralc dial a inulli- 
state certification would not be iruinageable because of the multiple <ind different variables tliiit would Iwe to be 
proved as to each class member. The Court therefore concludes that common issues of law do not predominate in 
Plaintiffs’ consumer protection claims..’'); v. GMC. 2009 U.S. Dist. LEXIS 26971. 14 (N.D. III. 2009) 

(denying motion for class certification brought by consumers alleging defective manuraclurc of anti-lock brake 
components in cars sold ruitionw ide, writing "Courts liiive long held that the laws of iinjiist enriclunent vary from 
state to state and therefore are not appropriate for nationwide class action treatment,... The cases do not stand for 
the proposition tliat only national class actions for unjust enriclunent are inappropriate: ratlier. the cases explain tliat 
multi-stale class actions for unjust enrichment arc inappropriate because the individual stales’ laws regarding unjust 
enrichment arc too nuanced to lend themselves to class ircaiincui."): Alligood v. Taurus Ini'l .Vf/g., 2009 U.S. Dist. 
LEXIS 131371, 10-12 (S.D. Ga. 2009) (denying motion for class certification for nationwide class or subclasses of 
piircluisers of rifles and ammunition on grounds lluit slate warranty laws differ and “the attempt to numage v'ariations 
in state law^ with six different subclasses for each defendant would likely result in a procedural quagmire, making tlie 
case unmanageable,”); Vulcan GolfTJ.C v. Google, Inc.. 254 F.R.D. 521, 533-34 (N.D. 111. 2008) (concluding “the 
differences in the unjust enrichment laws arc sumcicnlly subsianlivc to preclude class ccnificaiion,”); Siegel v. Shell 
Oil Co., 256 F.R.D. 580. 584-85 (N.D, 111, Sept. 23. 2008) (denying certification of consumer protection and unjust 
enriclunent claims, noting “[l]ike tlie variation in the states' unjust enriclunent laws, “[s]tate consumer-protection 
laws vaiy considerably,’"); In re Conagra Peanui Buiier Products LiahiUty Litigation, 251 F.R.D. 689. 697 (N.D. 

Ga. 2008) (after describing in detail difrcrcnccs in stales' unjust curichmcnl laws, staling that “| I |his morass is useful 
to establish not only the lack of uniformity- of unjust enriclmient claims across the coimtty, but also the inferiority of 
class-wide resolution due to discerning die mam- differing legal standards.”); In re Grand Theft Auto Video Game 
Consumer Litig., 251 F.R.D. 139, 158 (S.D.N.Y. 2008) (decertityung a settlement class after determining 
“differences in the pertinent state consumer-protection laws undermine the cohesh'eness of the Settlement Class, and 
raise concerns regarding the propriety of grouping individuals with distinctly dirfcrcnl subsianlivc claims in a single 
nationwide class.”); 7/? re. GMC Dex-Cool Prods. Liab. Lilig., 241 F.R.D. 305, 315 (S.D. 111. 2007) (deny ing iiiolioii 
for class certification after holding dial “determining w'hether GMC in fact has made enforceable express warranties 
to die class, as Plaintiffs claim, w ill require the Court to appty tlie significantly-differing laws of forty-seven states, a 
prospect that defeats both the prcdominancc and manageability rcquircmcnls of Rule 23(b)(3).”) 

In re St Jude Medical. Inc.. 425 F.3d 1 1 16, 1 120-21 (8tll Cir. 2005); In re St. Jude Medical. Inc., 522 F.3d 836. 
839-40 (8lh Cir. 2008) {In re Si. Jude 11). But the district court was not as quick to certify nationwide classes as 
critics would suggest. PlainUIfs liad asked the district court to certify llm:c nalionwidc classes of consumers 
impUmted with the faulty heart valves: one for injiinctiv'e relief in die form of medical monitoring, one under the 
Minnesota consumer protection statutes, and one based on common law for personal iniiiries. After conditionally 
certifying all tluee classes, tlie district court decertified the personal injury' class, finding variations in state law' 
would affect predominance and superiority, by requiring at least 25 subclasses. See In re St Jude., 425 F.3d at 
1118. 
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home state of Minnesota bore significant and sufficient contacts to the challenged acts and 
certified a nationwide class of patients under the Minnesota consumer protection statutes; in 
2005, the Court of Appeals decertified the class on the grounds that the lower court failed to 
engage in a full choice-of-law analysis for each individual consumer, speculating that Minnesota 
lacked sufficient contact with many class members’ claims and that many other states’ laws 
would govern.^" Following remand and the recertification of the same class under the same 
statutes, the Court of Appeals again decertified the class in 2008, seemingly finding the 
Minnesota consumer protection statutes require a showing of reliance - despite the Minnesota 
Supreme Court’s holding to the contrary.^' 

As grounds for the denial of class certification, federal courts often cite the need to apply the law 
of state where each consumer resides because “each respective state’s interest in enforcing its 
consumer fraud laws trumps [the forum slate’s] interest.”^^ But by refusing to certify any class 
in the face of “unmanageability” or “insurmountable obstacles” posed by multiple states’ laws 
governing a class action, federal courts are failing to respect any state’ s interest in enforcing its 
consumer protection laws. 

Worse yet, these certification refusals deny American citizens their Constitutional guarantee to a 
day in court and the opportunity to have their claims adjudicated. If consumers must band 
together in a class action to seek redress for their injuries, because any single individual’s claim 
is too small to justify the costs of litigation, and if such class actions can only proceed in federal 
courts that will not certify their claims, the courthouse doors effectively close, leaving consumers 
with no remedy. 

Applying choice-of-law considerations and certifying a multi state class is not easy. It can 
require a significant undertaking, both by counsel and the court, but it is not impossible.^^ 

Despite this, many courts refuse to entertain the possibility. 

Published decisions of courts denying motions for class certification or decertifying classes do 
not tell the full story. The problem goes much deeper than the many decisions one can cite 
where a federal court denied class certification of consumer protection, warranty, unjust 
enrichment, and other state and common law claims, due explicitly to concerns over the 
difficulties that may be found in choice-of-law issues, multiple states’ laws, or subclasses. 
CAFA’s legacy - this unwillingness or inability to allow meritorious claims to continue in the 
face of choice-of-law issues and/or the application of multiple states’ laws - is much broader. It 
resides in courtrooms and law offices across the nation, where no public record reveals its 


-’-'In re St Jude, 425 F.3d at 1120-21. 

In re St. Jude II. 522 F.3d at 839-40 (finding that e\'en though the Minnesota consumer protection acts require no 
showing of reliance, the defendant is entitled to defend the case by sltowing or attempting to show indh idual 
iiislaiiccs of failure lo rely on llic defendant's misrepresentations and that such polctUial variation defeats class 
certificatioii). 

Lcmeyy. Am. Sid. Cos.. 2010 U.S. Disl. LEXIS 100129. +68 (D.N.J. 2010) (refusing to certify a nalioinvidc class 
due to in part to the unmanageability of appty ing multiple states' consumer protection acts) 

“ See. e.g.. In re Pharm. Indus. Avg. Wholesale Price Litig.. 252 F.R.D. 83, 107 (D. Mass. 2008) (certify’ing a class 
of third patty' payors of healtli care benefits and a class of third party' pay'ors and consumers imder the consumer 
protection statutes of multiple stales). 
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presence but its impact is felt nonetheless. It is in the remarks of a judge who tells litigants that 
the court does not have the resources to manage a case in which the amended complaint asserts 
claims under the laws of fifty states. Or in the decision of an attorney who tells prospective class 
members that although they and thousands others were defrauded, he cannot file their case 
because the courts will not allow a multistate class to be certified. 

Even the Hon. Jack B. Weinstein, long castigated by big business as too consumer-friendly, 
opted against contending with state law claims in a recent class action concerning allegedly 
fraudulent and illegal misrepresentations about the blockbuster atypical antipsychotic Zyprexa. 
Instead certifying a class of third party payors under the federal Racketeer Influenced and 
Corrupt Organizations Act (“RICO”), 18 U.S.C. § 1961—1968, Judge Weinstein observed: 

In view of the ease of administering a class action based upon a single national 
law, RICO, it would be inexpedient and wasteful of court and litigant energy to 
attempt to shape the present case to conform to fifty separate state substantive- 
procedural rules. In the absence of a federal conflicts of law rule, or other 
solution, the court prefers to avoid engaging in such a daunting enterprise. 

Solutions required under the Class Action Fairness Act of 2005, providing for 
removal of state-substantive-law-based cases, can be put off for the future.^'* 

The fact that many federal jurists can be hamstrung by the increased attention to state law these 
cases require should come as no bombshell. CAFA was enacted with no accompanying increase 
in resources to the federal judiciary to deal with an increased caseload and substantially more of 
these potentially complex cases. Instead, a single federal judge is now expected to do the work 
of multiple state court judges (and in the same amount of time). CAFA also failed to provide for 
changes to the procedural rules governing class actions or the choice-of-law frameworks under 
which they would have to operate to attempt to allow meritorious claims to continue and instead 
thrust the federal judiciary into the role of developing and interpreting various states’ laws, a role 
long held by state courts. As NYU Law Professor Arthur Miller noted at the time, 

It is not surprising that federal courts are reluctant to grant certification to 
multistate class actions based on state consumer protection laws. After all, these 
are laws with which the federal courts generally are not familiar or comfortable. 

Imagine the discomfort of a federal judge, then, when confronted with a case 
involving tens of thousands of individuals from all fifty states and state laws that 
at least superficially appear to be different. Moreover, our federal courts have 
limited resources and are responsible for adjudicating a tremendous array of 
substantive matters. State courts, on the other hand, are far more comfortable 
handling cases involving state contract or tort law and are, therefore, more 
inclined to try to find a way to hear and resolve those cases.^’ 


IJh'CW Local 1776 dr Farlicipaling hlmplrs. Health & Welfare h'umlv. hUi Lilly (£• Co. (In re Zyprexa Prods, l.iah. 
Litig.'Z 253 F.R.D. 69, 201 (E.D.N.Y^ 2008), rev ’d, 620 F.3d 121 (2d Cir. 2010). 

151 Cong. Rcc. SI 170 (daily cd. Feb. 9, 2005) (Icxl of Idler froni Arlliur B. Miller to Sen. Bingainan), 
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Many foresaw just this result. During debate on CAFA, Senators Dianne Feinstein of California 
and Jeff Bingaman of New Mexico introduced an amendment that would clarify the application 
of state law in multistate class actions.^'’ Seeking to add a new subsection to CAFA entitled 
“Choice of State Law in Interstate Class Actions,” the amendment provided that a “district court 
shall not deny class certification, in whole or in part, on the ground that the law of more than 1 
State will be applied” and would instead take steps to “attempt to ensure that plaintiffs’ State 
laws are applied to the extent possible.”^’ The amendmenfi Professor Miller noted, would 
prevent consumers from being ensnared 

in the ultimate Catch-22 situation - their lawsuit is in federal court because the 
class includes people from many states and Congress has said that is the only 
place the class can go. but then, the federal court will not grant class certification 
precisely because the class involves citizens from multiple states. Thai simply 
violates the most basic principles of citizen access to the courts?^ 

The Feinstein-Bingaman amendment would have prevented this result by “allow[ing] a federal 
court to choose not to follow the choice-of-law rule of the state in which the court is located. 

The federal judge could instead make the case more manageable by choosing the law of one state 
with sufficient ties to the underlying claims to meet the choice of law requirements that the 
Constitution demands be met.”^ The amendment failed. 

V. CAFA Favors Defendants at the Expense of Consumers 

“Class actions were designed to provide a mechanism by which persons, whose injuries are not 
large enough to make pursuing their individual claims in the court system cost efficient, are able 
to bind together with persons suffering the same harm and seek redress for their injuries.”^” 

They exist solely to attempt to level the playing field between individual consumers harmed in 
small but concrete ways and companies, most of which have sprawling reach, virtually unlimited 
resources, and a cadre of hourly-paid attorneys at their disposal. In the last seven years, CAFA 
has tilted the field back towards class action defendants. For example: 

• MDL proceedings. If multistate class actions cannot be heard in state court and federal 
courts refuse to address and certify classes involving multiple states’ laws, CAFA leaves 
only one apparent alternative: the filing of nearly fifty single-state class actions 
concerning the same conduct.^’ Nearly all of these actions could and would be removed 
under CAFA and transferred and coordinated through the multi district litigation process. 


See id. at S 1 166 (statement of Sen. Feinstein). 

^ Id. (providing text ofSA 4). 

Id. at Si 170 (text of letter from Artliur B. Miller to Sen Bingaman) (emphasis added). 

"‘■'S. Rep. No. 109-14^ at 4. 

This assumes tlie economic ^’iabilit}■ of filing in even* state, an assumption tliat caimot be made lightly. Many 
states' populations are too small to JustifH' the significant resources that litigating class actions take: their citizens 
would likcl> be left out of am chance at rccovciy. 
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an outcome specifically contemplated by the Actl^ Considering “the convenience of 
parties and witnesses” as required by the statute governing multidistrict litigation, the 
Judicial Panel on Multidistrict Litigation often sends the cases to a federal court in the 
defendant’s backyard, which serves as a waiting room until the federal court denies class 
certification on the grounds that too many states’ laws are at issue. 

• Forum-shopping. Plaintiffs are often accused of forum-shopping to attempt to find a 
court most receptive to their claims.^^ But CAFA itself is the epitome of forum- 
shopping, with the shoe on the other foot and Congress’s imprimatur: if defendants do 
not want to be in state court, they no longer have to be. 

• “Ju.stice delayed is justice denied. Between removal, multidistrict litigation 
consolidation proceedings, the potential certification of novel issues of state law to state 
supreme courts, and the fact that a single judge must now bear the full weight of complex 
consumer class actions, the time from injury to recovery (if any) can drag on for years 
and years. These delays harm only consumers and injured victims. 

VI. The Combination of CAFA and Mandatory Arbitration Provisions 

Limits Consumers’ Access to the Courtroom 

The tilting of the playing field does not end with CAFA. While CAFA significantly limits the 
ability of consumers to hold corporations accountable, big businesses are taking affirmative steps 
to avoid any and all accountability, even before a claim is ever filed. Consumer contracts often 
include provisions requiring all claims be resolved not through the court system but through 
arbitration, a process that is expensive and stacked against consumers in favor of corporate 
repeat players. This one-two punch - limiting class actions and foreclosing all other legal 
remedies - makes it virtually impossible for consumers to access the courtroom to hold 
wrongdoers accountable. 

Although class actions are frequently the only practical way consumers can hold a corporation 
accountable and bring a claim against the company for smaller amounts of money, the Supreme 
Court recently gave corporations the green light to ban all class proceedings - both in court and 
in arbitration - in the fine print of contracts, so long as that ban is included within an arbitration 
clause. In A i &i' Mohilily LLC v. Concepcion, the Court found that the Federal Arbitration Act 
(“FAA”) allows corporations to deny consumers their Seventh Amendment right to a trial by jury 
and Instead force them into a corporate-designed system of mandatory binding arbitration for any 
disputes.^’ Because no individual consumer would bother with a formal process to recover $30, 


S- Rep. No. 109-14. at 38 (stating “|i|f other class actions ontlie same subject litive been (or are likely to be) filed 
elsewhere, the Committee intends that tliis consideration would strongly favor the exercise of federal jurisdiction so 
that tlie claims of all proposed classes could be liaiidled efficiently on a coordinated basis pursuant to tlie federal 
courls' inullidislrict liligalion process as cslablislicdby 28 U.S.C. §1407.'') 

Wlietlier forum shopping by plaintiffs is a bad thing is a debatable proposition. Arguably, it is the duty of 
plaintiffs' counsel to file a case in tlie jurisdiction and forum she beliei-es will best protect the rights of her chents. 

William Gladstone, British politician (1809-1898). 

"" 131 S.Cl. 1740, 1748 (2011). 
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AT&T’s contract banned all class actions and instead rec^ired customers to bring mdividual 
claims in a forced arbitration system designed by AT&T.^^ Some states, including California, 
banned as unconscionable most class action waivers in consumer contracts, particularly in the 
context of arbitration.^’ But the Court found the FAA broadly trumps state laws; under this 
ruling, class action bans may be upheld so long as they are part of an arbitration clause.’* 

Corporations have been hiding outright bans on class actions in the fine print of contracts. 
Concepcion has opened the floodgates: corporations, including Microsoft, Sony Playstation 
Network, Starbucks, Match.com, and Netflix, are adding class action bans to the mandatory 
arbitration provisions already contained in consumer contracts. Consumers frequently do not 
even know these bans exist; when they learn of such bans, they have little choice but to agree to 
the restrictions, leaving them with even less recourse to combat corporate wrongdoing. 

VII Conclusion 

CAFA moved into federal courts claims where no federal law was or is at issue and where only 
state causes of action are typically involved. But the refusal of the courts to certify a class under 
one state’s law or under multiple states’ laws thwarts state consumer protection efforts and 
leaves no remedy for consumers. 


“ See id. at 1744. 

See id. at 1745. 46, 
"'‘See id. al 1748. 
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Mr. Franks. And, Mr. Beisner, we recognize you for 5 minutes, 
sir. And don’t forget your microphone. 

TESTIMONY OF JOHN H. BEISNER, PARTNER, SKADDEN, ARPS 

Mr. Beisner. Good morning. Chairman Franks, Ranking Mem- 
ber Nadler, and Members of the Subcommittee. Thank you for in- 
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viting me to testify here today about the Class Action Fairness Act 
and paths forward for improving Federal class action practice. 

CAFA’s success in reforming Federal class action practice, I be- 
lieve, is undeniable. The law has accomplished each of its stated 
primary goals: one, assuring fair and prompt recoveries for class 
members with legitimate claims; two, restoring the intent of the 
Framers of the Constitution by authorizing Federal jurisdiction 
over interstate class actions of national importance; and, three, en- 
couraging innovation on the part of American businesses. 

Most importantly, CAFA has allowed a substantial number of 
class actions to be heard by Federal courts that otherwise would 
have proceeded in State courts. Many of those State courts were 
previously regarded as magnet jurisdictions because they allowed 
lax class certification standards and therefore attracted huge num- 
bers of class actions. 

One such magnet jurisdiction was Madison County, Illinois. Prior 
to CAFA, this small, otherwise quiet county was a hotbed of class 
action activity, with 177 class actions, many of them nationwide 
cases, filed in the 2 years before CAFA was enacted. In the 2 years 
following CAFA’s enactment, only 16 class actions were filed in 
that county, representing an annualized decline of over 90 percent. 

CAFA has also accomplished its stated goal of assuring fair and 
prompt recoveries for class members with legitimate claims. This 
important success of CAFA is largely attributed to increased scru- 
tiny of coupon class actions that frequently offered class members 
only illusory benefits. 

CAFA has also encouraged innovation by sounding the death 
knell for improper coercive nationwide class actions. Prior to 
CAFA, magnet State courts frequently certified nationwide class 
actions. And the way they did it — and I think this is important, be- 
cause there have been many references to this point — the way they 
did it was by ignoring what the State laws were. The State court 
in Madison County, Illinois, frequently said, we don’t care what the 
other States’ laws are; we are going to apply Illinois law to all 
claims nationwide. And that was depriving consumers of access to 
justice under the laws of their home State, what their home State 
legislators had decided to do. 

And the complaints about nationwide class actions not being cer- 
tified by Federal courts, it is in respect of those principles that the 
applicable State laws should be applied. And the simple solution is 
to bring single State class actions, which is what most counsel are 
doing these days. 

Now, like every piece of legislation, there have been a few bumps 
along the road in implementing the statute. A few courts have mis- 
construed the intent of the legislation. Most notably, some courts 
have ignored CAFA’s presumption of Federal jurisdiction by impos- 
ing legal certainty-type obligations on defendants seeking to re- 
move claims to Federal court. Some courts have also erred by ap- 
plying CAFA’s home State and local controversy exceptions to Fed- 
eral jurisdiction, I believe, more broadly than Congress intended. 

And some recent rulings by Federal courts and the Judicial 
Panel on Multidistrict Litigation have suggested that single State 
class actions may be remanded to State courts — I am sorry — be re- 
manded to the originating transferor courts before class certifi- 
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cation is decided, I think undermining Congress’ intent to have 
uniform decisions made in those cases, or at least consistent deci- 
sions. 

Now, because CAFA was primarily a jurisdictional statute, there 
are a few troubling aspects of class action practice that were not 
addressed by the legislation and remain. One is that some Federal 
courts are not following the requirement that courts conduct a rig- 
orous analysis of Rule 23 prerequisites to class certification. As 
Professor Redish has noted earlier, there are concerns about cy- 
pres settlements. And a small number of Federal courts, particu- 
larly in California, have endorsed extremely overbroad class actions 
in which many of the class members do not have Article III stand- 
ing because they were not injured. These include cases in which a 
case is permitted to go forward even though the vast majority of 
class members never had a problem with the product or service at 
issue. 

CAFA was a landmark piece of legislation, and I commend the 
Subcommittee for holding today’s hearing. And thank you again for 
inviting me to speak. 

Mr. Franks. Well, thank you, Mr. Beisner. 

[The prepared statement of Mr. Beisner follows:] 
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On Behalf of the U.S. Chamber Institute for Legal Reform 
Before the Subcommittee on the Constitution 
of the Committee on the Judiciary 
United States House Of Renresentatiyes 

“Class Actions Seven Years After the Class Action Fairness Act” 

June U 2012 

Good morning Chairman Franks, Ranking Member Nadler and Members of the 
Subcommittee. Thank you for inviting me to testify today about the Class Action Fairness Act 
(CAFA) and the path forward to further improving federal class action practice. 

Today, I am testifying on behalf of the U.S. Chamber Institute for Legal Reform (ILR), 
an affiliate of the U.S. Chamber of Commerce dedicated to making our nation’s legal system 
simpler, fairer and faster for everyone. The U.S. Chamber of Commerce is the world’s largest 
business federation, representing the interests of more than three million businesses and 
organizations of every size, sector and region. The Chamber founded ILR in 1998 to address the 
country’s litigation explosion. ILR is the only national legal reform advocate to approach reform 
comprehensively, by working to improve not only the law, but also the legal climate. 

Enactment of CAFA will long be remembered as a milestone in the crusade for a more 
just and more effective civil justice system. The statute set out to accomplish three primary 
goals: (1) to “assure fair and prompt recoveries for class members with legitimate claims”; 

(2) to “restore the intent of the framers of the United States Constitution by providing for Federal 
court consideration of interstate cases of national importance under diversity jurisdiction”; and 

(3) to “benefit society by encouraging innovation and lowering consumer prices.”^ CAFA has 
successfully achieved these goals and more. CAFA’s expansion of federal diversity jurisdiction 
has moved countless class actions of national importance from state to federal court. In the 
process, CAFA has eliminated magnet state-court jurisdictions that were once a haven for 
meritless and abusive class action lawsuits. Gone are the days of plaintiffs routinely bringing 
interstate class actions and relying on lax state-court class-certification standards (standards that 
ignored the due-process interests of both class members and defendants) in the hopes of 
certifying a class, only to coerce Anerican businesses into unfair settlements that benefitted only 
class counsel. In most cases, plaintiffs must now comply with the dictates of Rule 23 of the 
Federal Rules of Civil Procedure, and their class proposals are subject to the Supreme Court’s 
mandated “rigorous analysis” of Rule 23’s factors. These factors are designed to establish a fair 


' John Beisner is co-head of the Mass Torts and Insurance Litigation Group at Skadden, Arps. Slate, 

Meagher & Floin LLP. He represents defendants in a number of areas, including tlie pliannaceutical, tobacco, 
automobile and Tiiiancial-services industries. He lias testified numerous times on class action and claims 
aggregation issues before tlie U.S. Senate and House Judiciaiy' Cotutnittees (partiatlarly with respect to tlie Class 
Action Fairness Act of 2005), and played an integral role in crafting that legislation. 

’ Pub. L. 109-2, § 2(b)(l)-(3). 
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mechanism for aggregate litigation that is faithful to the fundamental due-process interests of 
both class members and defendants. Simply put, by opening up federal courthouse doors to 
interstate class actions, CAFA has required plaintiffs to finally take the requirements of class 
certification seriously. And because more and more appellate courts have been willing to 
exercise discretionary appellate review of cases that are brought under CAFA, plaintiffs are 
finding it increasingly difficult to evade a federal forum - and the more rigorous application of 
class-certification standards that exists in most federal courts.^ 

While CAFA has been integral to improving the civil justice landscape in the United 
States, a small number of judicial rulings have ignored Congress’s intent behind that landmark 
legislation, meriting further attention. From imposing a heightened “legal certainty’’ standard on 
defendants with respect to CAFA’s amount-in-controversy requirement to broadly construing 
CAFA’s narrow exceptions to federal jurisdiction, these rulings run afoul of CAFA’s 
presumption in favor of federal jurisdiction. While these rulings only reflect the views of a 
minority of courts. Congress should consider addressing these rulings before a small number of 
imprudent decisions gain a bigger hold within the federal judiciary. Moreover, because CAFA 
was only a first step in reforming abusive class action practice. Congress should also assess 
certain troubling aspects of federal class action jurisprudence that were not affected by CAFA. 
These issues include: (1) efforts by a small number of federal courts to loosen the requirements 
of Rule 23; (2) the increasing use oicy pres settlements to support large fee payouts to class 
counsel; and (3) judicial approval of class actions that encompass substantial numbers of 
uninjured individuals (that is, persons who lack Article III standing). Finally, Congress should 
welcome recent developments in another area of the law, arbitration, which provides consumers 
and employees greater access to justice than reliance on a class action system that is still prone to 
abuse. 


I. CAFA HAS PRODUCED IMPORTANT REFORMS FOR CLASS ACTION 
PRACTICE. 


Since its enactment in 200.^, CAFA has proven to be a very successful reform of a 
number of abusive class action practices. Congress sought to accomplish three specific goals in 
enacting CAFA: (1) to “assure fair and prompt recoveries for class members with legitimate 
claims”; (2) to “restore the intent of the tfamers of the United States Constitution by providing 
for Federal court consideration of interstate cases of national importance under diversity 
jurisdiction”; and (3) to “benefit society by encouraging innovation and lowering consumer 
prices.”"' CAFA has met each of these goals. Most notably, the law has shifted a significant 
number of class actions to federal court that otherwise would have proceeded in state courts, 
many of which applied overly lax class-certification standards. The law has also resulted in 
more equitable class action settlements, as federal courts are generally reviewing such 
settlements with more rigor than did their state-court counterparts. And finally, the law has also 
encouraged innovation on the part of American businesses because they no longer need to fear 
being coerced into exorbitant settlements in the massive, frivolous nationwide class actions that 
were routinely certified in certain state courts prior to CAFA. 

“ A review of the easelaw reveals over 100 cases in which tcdcral appeals courts have itUcrprcIcd CAFA, 

' Pub. L. 109-2, § 2(b)(l)-(3). 


2 



67 


A. CAFA Has Ensured That Truly Interstate Class Actions Are Litigated In 
Federal Court. 

Traditionally, federal courts had diversity jurisdiction over a class action only if two 
conditions were satisfied: (1) all of the class representatives were citizens of a different state 
from all of the defendants; and (2) the amount in controversy for each named plaintiff exceeded 
$75,000. As a result, plaintiffs’ attorneys would routinely bring frivolous class actions in state 
courts, particularly in so-called magnet jurisdictions (like Madison County, Illinois) that gained a 
reputation for applying weak class-certification standards. If one court denied certification, 
plaintiffs could file virtually identical claims in different state courts throughout the country in 
order to find a judge willing to certify their claims. This practice resulted in “judicial 
inefficiencies and contravenejd] the Supreme Court’s anti-forum shopping policy.’’^ 

Fortunately, this trend has largely subsided as a result of CAFA’ s enactment. In the two 
years following CAFA’s enactment, only 16 class actions were filed in Madison County, an 
annualized decline of more than 90 percent, and studies by the Federal Judicial Center have 
shown an increase in federal court filings, making clear that the main locus of class actions has 
shifted to federal court.® 

B. CAFA Has Tightened The Requirements For Class Settlements. 

Another important contribution of CAFA has been heightened standards for class action 
settlements, which have resulted in the more equitable disposition of class claims. In particular, 
CAFA created new rules for reviewing coupon settlements - i.e., settlement agreements under 
which class members are compensated for their purported injuries with coupons, discounts or 
credits toward further purchases of the defendant’s products or services. CAFA specifically 
requires a coupon settlement to be “fair, reasonable, and adequate,’’ and places restrictions on 
attorneys’ fees in such settlements. 28 U.S.C. § 1712. Although the ‘“fair, reasonable, and 
adequate’ standard is identical to that contained in Rule 23(e)(2), . , . courts have interpreted 
section 1712(e) as imposing a heightened level of scrutiny in reviewing” coupon settlements.^ 
Thus, federal courts - already more skeptical than state courts of so-called “sweetheart deals” - 
have generally talcen even greater care in reviewing proposed coupon settlements since CAFA’s 
enactment.* 


^ Kalee DiFazio, CAFA 's Impact on Fontm Shopping imd the Manipulation of the CivilJustice System, 17 

Surrolk J. Trial & App. Adv. 133. 139 (2012). 

^ Emciy^ G. Lee Til & Thomas E. Willging, Fed. Judicial Ctr.. The Impact of the Class Action Fairness Act of 
200,S on the Federal Courts: Fourth Interim Report to the Judiciat Council Adtisorr- Coiuiuittee on Civil Rules 1 
(2008), http://w\r'\v.uscourts.gov/uscotuts/Rulesandpolicies/mIes/fourtli%20interim%20report%20class% 
20aclion.pdr. 

’ Sohel V. Hertz Carp. , 3 :06-CV-00545-LRH-RAM, 201 1 U.S. Disl. LEXIS 68984. al *20-21 (D. Ncv. June 

27, 2011) (citing cases). 

” See, e.g., id. at *20-21; True v. Am. Honda Motor Co., 749 F. Supp. 2d 1052, 1069 (C.D. Cal. 2010) 

(employing Tieightened level of scmtmy” m rejecting proposed class settlement); see also Synfuel Techs., Inc. v. 
DHL Express (US.i), Inc.. 463 F.3d 646, 654 (7th Cir. 2006) (“[Ajltliough tills case is not covered by the Class 
Action Fairness Ac! . . . we note that in that slatutc Congress required hcighlcncd judicial scrutiny of coupon -based 
settlements based on its concern that in many cases "counsel are awarded large fees, while leaving class members 

(cant'd) 
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In one suit, for example, plaintiff consumers brought a putative class action against the 
defendant retailer alleging false advertising, breaches of contract and warranty, unfair business 
practices, and unjust enrichment, in connection with an air purifier and its alleged harmful 
emissions.'^ The parties had entered into a settlement providing class members with $19 coupons 
for use at the defendant’s stores plus a guard to protect against emissions of allegedly defective 
air purifiers. Applying a “greater level of scrutiny” than was required pre-CAFA, the court 
rejected the settlement. The court reasoned that the settlement was “not the product of 
informed, arms-length negotiations between effective Class Counsel and the Defendant.”" 
Moreover, the court was troubled by the lack of sufficient information regarding the potential 
value of the litigation. The court therefore concluded that “[t]he proposed settlement, in which 
Class Counsel receive close to $2 million in fees and class members are given a $19 coupon, is 
below the range of recovery in which a settlement of this case may be considered fair.”" 

C. CAFA Has Encouraged Innovation By Putting An End To Improper, 
Coercive Nationwide Class Actions. 

Finally, CAFA has virtually put an end to sprawling nationwide class actions that turn on 
varying state laws." Prior to CAFA, magnet state courts routinely certified state law-based 
nationwide class actions in which judges applied the law of their state nationwide, in derogation 
of the laws of the states in which the class members resided. By contrast, federal courts have 
agreed with virtual unanimity that such class actions are improper. 

In Pilgrim, for example, the court struck the class allegations in a putative nationwide 
class action asserting claims for consumer fraud and unjust enrichment, in a decision that was 
affirmed by the U.S. Court of Appeals for the Sixth Circuit. 

The plaintiffs in Pilgrim alleged that they were '“tricked”’ by “deceptive advertising” 
into “signing up for a program that promised them discounts on health care services,” only to 


(conl'd from previous page) 

with coupons or otlier awards of little or no value”') (citation omitted). 

^ Figueroa V. Sharper Image Corp.. 517 F. Supp. 2d 1292, 1294-95 (S.D. Fla. 2007). 

Id. at 1321. 

" Mat 1323. 

Id at 1327. 

See. e.g., Pilgrim v. Unh’ersal Health Card, LLC, No. .S:09CVS79, 2010 U.S. Dist. LEXIS 28298, at *9-11 
(N.D. Oliio Mar. 25. 2010). ajfd, 660 F.3d at 947 C'in view of [tlie feet] tliat tlie consumer-protection laws of the 
affected Stales van in inalcrial ways, no conunon legal issues favor a class-action approach lo resolving ibis 
dispinSy, Natl Searing & Mobility^ Inc. V. Parry',Sio. C 10-02782 JSW, 2011 U.S. Dist. LEXIS 117920, at ^12 
(denying motion for class certificatioiL reasoning that it could not “constitutional!)' appl)' Section 1 7200 to tlie 
Nationwide Rebate Class”); Innovative Physical Therapy, Inc. v. MetlAfe Auto cf- Home. No. 07-5446 (JAP), 2008 
U.S. Dist. LEXIS 69377, at *25-27 (D.N.J. Aug. 26, 2008) (striking proposed nalioiivvidc contract class claims 
because plaintiffs' claims were governed by tlie varying few's of their home states. “render[mg] tlie action 
umnanagcablc”). 
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discover that the program “offered them no tangible benefits.”*'' The plaintiffs sued Pilgrim, 
purporting to represent a nationwide class of similarly situated individuals - and claiming relief 
under Ohio’s consumer-fraud law and for unjust enrichment.'^ The defendant moved to strike 
the class allegations, arguing, among other things, that variations in state law precluded class 
treatment. 

In granting the defendant’s motion, the court rejected the plaintiffs’ argument that Ohio 
law could govern the claims of every class member, explaining that Ohio’s choice-of-law rules 
dictated that “the place [where] injury occurred usually controls” the question of which state’s 
law governed a claim."’ Turning to the substance of the fifty states’ consumer-fraud and unjust- 
enrichment laws, the court concluded that the laws conflicted and that class resolution would 
thus require application of the law of each class member’s home state. The court concluded 
that the task of applying fifty states’ laws “would make this case unmanageable as a class action” 
and therefore granted the motion to strike. ** 

The Sixth Circuit recently upheld the district court’s ruling in Pilgrim, agreeing that the 
“consumer-protection laws of the State where each injury took place would govern [plaintiffs’] 
claims.”'* The Court of Appeals held that “[i]n view of this reality and in view of [the fact] that 
the consumer-protection laws of the affected States vary in material ways, no common legal 
issues favor a class-action approach to resolving this dispute,”™ As the court explained, “[i]f 
more than a few of the laws of the fifty states differ ... the district judge would face an 
impossible task of instructing a jury on the relevant law.”^‘ Pilgrim is just one of many cases 
that may not have been removable before CAFA, in which courts have rejected nationwide 


2010 U.S. Dist LEXIS 28298, at »2. 

Id. 

Id at *7, 

Id. at»10. 

Mat’ll. 

Pilgrim r. Universal Health Card. LLC, 660 F.3d 943, 947 (6th Cir. 2011). 
Id. 

Id. at 948 (mtenial quotation marks and citation omitted). 
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classes. Thus, CAPA has had great success in achieving one of its primary goals: curtailing 
abusive nationwide class actions. 

n. SOME FEDERAL COURTS HAVE NOT FULLY EMBRACED 
CONGRESSIONAL mTENT WHEN INTERPRETING CAFA. 


Although CAFA is a landmark piece of legislation that demonstrates how meaningful 
federal laws can contribute to a fairer civil justice landscape for American businesses, 
congressional intent has not been ftilfilled by every court. 

First, several federal courts have ignored CAFA’s legislative history regarding federal 
jurisdiction over class actions. In enacting CAFA, Congress sought to establish a strong 
presumption in favor of federal Jurisdiction over class actions of national importance. As one of 
the architects of CAFA explained on the House floor, in cases where “a Federal court is 
uncertain ... the court should err in favor of exercising jurisdiction over the case.’'^^ However, 
several federal courts have declined to apply CAFA’s presumption in favor of federal 
jurisdiction.^' Indeed, some courts, including the Third and Ninth Circuits, have moved in the 


■■ See, e.g.. Kenneciyv. Natural lialance Pel hoods, hie., .161 F. App’x 7X5. 7X7 (9lh Cir. 2010) (alTirming 
deniiil of certification of proposed luitionwide class asserting consiimer-ffaiid claims: “[u]nderstanding wliich law 
will apply before making a predominance determination is important when there are variations in applicable state 
law”) (internal quotation marks and citation omitted); :Ur/ny/?a// v. ll&R Block Tax Sen’s., 270 F.R.D. 400, 409 (S.D. 
111. 2010) (“Plaintiffs ha^’e not satisfied tire predominance requirement of Rule 23(b)(3) and ha\'e not met tlieir 
burden of outlining a manageable way for die Court to deal wiili the variations in state law^ claims.”); In re Digitek 
Prods. Liah. Ulig.,Sio. 2;08-ind-0196X. 2010U.S. Disl. LEXIS 5.3610. al *167 (S.D. W. Va. May 25, 2010) (“A 
nationwide class, using the conflicting laws of the 50 states, would be entirelv iiwppropriate as snqW. y,AlUgQQd v. 
Taunts Int 'I Mfg., No. 306-003, 2009 U.S. Dist. LEXIS 131371. at *12 (S.D. Ga, Mar. 4, 2009) (declining to certify 
nationwide class action where "| L|he laws among the states with regard to e.xpress and implied warranties dilTer 
substantially”). 

151 Cong. Rec. 730 (Statement by Rep. Jim Sensenbrenner) (“The sponsors believe tliiit one of die 
significant problems posed by multistate class actions in State court is the tendency of some State courts to be less 
than respectful of the laws of other jurisdictions, applying die law of one State to an entire nationwide controversy 
and thereby ignoring the distinct and \'aiying State laws that should apply to various claims included in the class, 
depending upon where they arose.”). 

Id. at 726 (statement of Rep. Jim Sensenbrenner); see also Pub.L. 109-2, § 2(b)(2), 119 Stat. 4 (2005) 
(stating that one purpose of CAFA is to “restore the intent of the framers of the United States Constitution by- 
providing for Federal court consideration of interstate ctises of national importance under diversity jurisdiction”); 
see also Hunter Twiford, III. et al.. CAFA sNew ‘Minimal Diversity' Standard for Interstate Class Actions Creates 
a Presumption Thai .Jitri.sdiclion Pxisi.s, with the Burden of Proof .Assigned to the Farlv Opposing .Jurisdiction , 25 
Miss. C. L. Rev. 7, 53 (2005) (liiglilighting diirt “CAFA Section 2, "Findings mid Purposes,' . . . [reflects] the strong 
congressional policy seeking to limit class-action abuses in the state courts by allow ing more interstate class actions 
to be mainlained in die federal courts”). 

See, c-g., Molina v. Lexmark InCl, Inc.. No. 08-04796 MMM (FM.\), 2008 U.S. Disl. LEXIS 83014, al *11- 
12 (C.D. Cal. Sept. 30. 2008) (“If diere is any doubt regarding the existence of federal jurisdiction, the court must 
resolve those doubts in favor of remanding the action to state court. . . . This is tme even where CAFA provides the 
basis for removal ”) (intemal citations omitted); Cent. Locating Serv. , 412 F. Siipp. 2d 1171, 1177 (W.D. 

Wash. 2006) (declaring tliat CAFA "left intact the well-founded presumption against removal jurisdiction”); Werner 
V. KPMG LLP. 415 F. Supp. 2d 688, 694 (S.D. Tex. 2006) fThe text of CAFA says notliing about die burden of 
proof on removal . . . ihc icxtual silence on ihc burden of proof, which conlrasls vvilh Congress's express provisions 
changing a number of aspects of removal practice for cases that hill under CAFA leads diis court to join diose 

(cant'd) 
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opposite direction by imposing a heightened “legal certainty” obligation on defendants with 
respect to the amount-in-controversy requirement.^ Under this standard, the amount-in- 
controversy set forth in the complaint controls so long as it is claimed in good faith.^^ In other 
words, the only way a defendant can successfully remove a class action to federal court is to 
prove with “legal certainty” that the plaintiffs cannot recover below CAFA’s $5 million 
jurisdictional amount. 

While the Third and Ninth Circuits have grounded this strict standard in the presumption 
that a plaintiff is the master of his complaint, that approach contravenes Congress’ s intent in 
facilitating the removal of class actions to federal court. Indeed, Congress clearly intended in 
this context to overrule the sort of historical presumptions relied upon by the Third and Ninth 
Circuits in limiting CAFA’s effects - court-created assumptions that have no clear statutory 
underpinnings. As made clear in the Senate Report, “there is no such presumption. In fact, the 
whole purpose of diversity jurisdiction is to preclude any such presumption by allowing state- 
law based claims to be removed from local courts to federal courts, so as to ensure that all parties 
can litigate on a level playing field and thereby protect interstate commerce interests.”^* Further, 
while these burden-of-proof issues have been percolating for many years, it was only in the wake 
of CAFA that these stringent standards against removal were adopted. In establishing these 
rigorous anti-removal standards, some courts have actually changed the law in a manner that is 
not consistent with clear legislative intent. And finally, the “legal certainty” standard “forces the 
defendant to establish ‘the plaintiffs claim for him,”’ undermining the defendant's own legal 
position.^® 

In contrast to the Third and Ninth Circuits, most other circuits have adopted a 
“preponderance of the evidence” test for establishing jurisdiction with respect to the amount in 
controversy under CAFA.^“ Under this standard, a defendant removing a class action from state 
to federal court must show that the amount in controversy “‘more likely than not’ exceeds the 
jurisdictional threshold.”^' 


(cvnt 'd from previous page) 

holding that the part}- opposing remand continues to bear tlie burden , . Sullivan State Farm Fire & Cas. Ins. 
Co., No. 06-0004 SECTION “K” (1). 2006 US. Dist, LEXIS 95817. at *22 (E.D, La. Apr, 6. 2006) (“[T]his Court 
Ends dial despite CAFA’s clianges to iradilional notions of federal court jurisdiction, die long-standing presuiiipdon 
against removal remains.”). 

See Frederico v. Home Depot, 507F.3d 188, 197 (3d Cir. 2007); Campbell v. J'itran Express. Inc.. No. 12- 
55052, 2012 U.S. App. LEXIS 4864. at * 10 (9tli Cir. Mar. 8, 2012). 

DiFazio. supra at 149, 

109 S. Rep. 14. 

DiFazio. supra at 155-56. 

See, e.g., Hargis v. Access Capital Funding, LLC, No. 11-1027, 2012 U.S. App. LEXIS 4474, at *7 (8tli Cir. 
Mar. 5. 2012): Blomberg i'. Serv. Corp. Int’l. 639F.3d761, 763 (7tiiCir. 2011); Berniard v. Dow Chem. Co., No. 
10-30497, 2010 U.S. App. LEXIS 16515. at *8 (5th Cir. Aug. 6, 2010). 

DiFa/io. ,vM/7ra at 147. 
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Complicating matters further, one Eleventh Circuit decision held that in a class action 
originally filed in federal court under CAP A, at least one individual plaintiff must allege a claim 
worth more than $75,000. In Cappuccitti v. DirecTV, Inc., the plaintiff brought a putative class 
action in federal court under CAFA, seeking recovery of television subscriber fees that allegedly 
violated Georgia law. The plaintiff alleged minimal diversity and classwide damages in excess 
of $5 million. “ Neither party disputed the court’s jurisdiction under CAFA, but on review of the 
district court’s denial of the defendant’s motion to compel arbitration, the Eleventh Circuit sua 
sponte held that “jurisdiction under CAFA was absent from the moment [plaintiff] brought this 
case.”^^ In so doing, the Court of Appeals treated CAFA’s $5 million aggregate amount-in- 
controversy requirement as a supplement to the traditional $75,000 requirement.^'' This 
reasoning was deeply flawed because CAFA creates an express, independent basis for federal 
jurisdiction over class actions. Fortunately, the full Court of Appeals later vacated the panel’s 
ruling, holding that “[tjhere is no requirement in a class action brought originally or on removal 
under CAFA that any individual plaintiff s claim exceed $ 75,000.” ' 

While the second Cappuccitti ruling reflects a positive development in the Eleventh 
Circuit, questions still remain as to whether and when defendants are able to rely on evidence 
outside the complaint in removing a case to federal court. For example, in Thomas v. Bank of 
America Corp., the Eleventh Circuit determined that a defendant seeking to remove a putative 
mass action to federal court could not rely on evidence where “the complaint provided no 
information indicating the amount in controversy or the number of individuals in the alternative 
classes.”'’® In that case, the plaintiff customer alleged that the defendant violated various state 
laws by selling a bundled insurance product - known as the Credit Protection Plus Plan - to 
ineligible individuals. After the defendant removed the case under CAFA’s “mass action” 
provision, the district court remanded, finding that the defendant had failed to show that the 
$5,000,0000 jurisdictional amount-in-controversy requirement had been satisfied.'’^ In support 
of removal, the defendant provided a declaration stating that “‘[f]rom October 23, 2006 through 
June 30, 2008, Defendant enrolled 77,787 customers and collected a total of $ 4,825,809 in fees 
from customers in Georgia for the Credit Protection Plus plan.’”'** The defendant argued that the 
$4.8 million figure, coupled with the plaintiffs pursuit of treble damages and attorneys’ fees, 
satisfied the jurisdictional amount-in-controversy requirement.'*’ The district court disagreed, 
concluding that the “$ 4.8 million figure did not accurately identify the amount in controversy 
because [plaintiff s] complaint did not allege that all of the Georgia Credit Protection Plus 
customers were entitled to relief for the entire amount of their Credit Production Plus fees.”'"' As 

611 F.3d 1252. 1253 (11th Cir. 2010). 

Id. at 1254. 

Id. at 1255. 

CappucciUi v. Din’cTV, Inc., 623 F.3d 111*, 1122 (Hill Cir. 2010) (cnbanc). 

570 F.3d 1280, 1282-83 (Hill Cir. 2009) (per curiam) 

Id. al 1281-82. 

!d. at 1 282 (citation omitted). 

Id. 

Id. 
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a result, the court determined, there was “great uncertainty regarding the amount in controversy 
and the class size,” favoring remand of the suit to state court.^' The Court of Appeals affirmed, 
discounting the declaration filed in support of removal because “the complaint provided no 
information indicating the amount in controversy or the number of individuals in the alternative 
classes.”''^ The/rcr curiam ruling suggests that a defendant may not be able to supplement its 
notice of removal with evidence outside the complaint, at least in “mass action” cases where the 
complaint is silent regarding the amount in controversy or the number of individuals 
encompassed by the mass action. 

In short, conflicts are developing among the circuits regarding a defendant’s burden in 
satisfying the amount-in-controversy requirement under CAP A. These conflicts are largely a 
product of erroneous interpretations - or outright disregard - of the Congressional intent 
underlying CAFA. These discordant approaches could be reconciled by federal legislation 
reaffirming the presumption in favor of federal jurisdiction under CAFA. Absent such 
legislation, certain circuits could become havens for state class actions of national importance 
that would otherwise be litigated in federal court. 

Second, while Congress established various exceptions to federal jurisdiction under 
CAFA, some courts have interpreted them more broadly than Congress intended. For example, 
some courts have construed the “home-state” exception quite broadly, which has given rise to a 
resurgence of state court class action activity in certain jurisdictions. Under the home-state- 
controversy exception, “[a] district court shall decline to exercise jurisdiction [where] . . . two- 
thirds or more of the members of all proposed plaintiff classes in the aggregate, and the primary 
defendants, are citizens of the State in which the action was originally filed.”'*’ In a class action 
in which greater than one-third but less than two-thirds of the class are citizens of the forum state, 
the district court "may . . . decline to exercise jurisdiction” “in the interests of justice and looking 
at the totality of the circumstances.”'*'* Most courts have appropriately recognized that “the 
plaintiff has the burden of persuasion on the question whether the home-state . . . exception[] 
appl[ies].”''’ But while Congress intended this exception to be construed “narrowly” and in favor 
of exercising diversity jurisdiction, not all courts have followed congressional intent. 

For example, in Hirschhach v, NITL Bank, the United States District Court for the District 
of New Jersey sua sponte remanded an action to state court under CAFA’s home-state- 
controversy exception.'**’ There, the plaintiff filed a consumer-fraud class action in New Jersey 
state court, alleging that the defendants, NVE Bank (a New Jersey state-chartered bank) and its 
holding company, issued certificates of deposit to the class members at competitive interest rates 


Id. at 1283. 

28 U.S.C. S 1332(d)(4)(B). 

28 U.S.C. If 1332(d)(3) (emphasis added). 

See liar! i'. FedSx Ground Package Sys., 457 F.3d 675, 681-82 (71h Cir. 2006). 
Hirschhach v. MT. Bank, 496 F. Supp. 2d 451 (D.N.J. 2007). 
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and then fraudulently applied lower-than-market interest rates to renewed certificates/'^ Plaintiff 
brought the class action in New Jersey state court and defined the class as “all persons who 
invested in a CD issued by NVE Bank at competitive market rates and renewed at least once by 
NVE Bank after the initial maturity date and have received or are receiving interest on their 
renewed CD at below competitive market rates.”'"' NVE removed, asserting federal-question and 
CAFA jurisdiction. Plaintiff did not file a motion to remand, but the district court remanded the 
action back to state court sna sponle. 

The court initially found that all of the prima facie CAFA removal elements were met - 
i.e., that the amount in controversy was present, that there was minimal diversity between the 
putative class and the defendants, and that the putative class contained at least 100 members.'"’ 
However, instead of ending the inquiry there (given that the plaintiff had never contested 
defendant’s removal), the court proceeded to examine whether the case fell within the home-state 
exception. The court was able to satisfy itself that at least one-third of the class was made up of 
New Jersey residents, which allowed the court to remand the action under the discretionary 
prong of the home-state exception.^" After finding that at least one-third of the class was made 
up of New Jersey residents, the court noted that the case involved purely state-law claims and 
opted to remand the case back to state court . Of course, remanding a case on the ground that it 
involves state-law claims effectively repeals CAFA, since the whole point of the legislation was 
to allow removal of cases in which federal claims were not asserted. In so doing, the court 
disregarded substantial precedent holding that the burden of establishing a CAFA exception rests 
with the plaintiff The ruling thus sets a troubling precedent for sva sponte remands of class 
actions that otherwise satisfy CAFA’s minimal-diversity and amount-in-controversy 
requirements. 

CAFA also contains a provision known as the “local controversy” exception. Under this 
exception, federal Jurisdiction is lacking if ( 1 ) more than two-thirds of the proposed class 
members are citizens of the forum state; (2) the “principal injuries” resulting from the alleged 
conduct were incurred in the forum state, (3) no class action asserting similar factual allegations 
has been filed against any of the defendants in the preceding three years; and (4) at least one 
defendant is a forum-state citizen from whom “significant relief is sought” and whose alleged 
conduct is a “significant basis” of the claims.” Like the home-state exception, the local- 
controversy exception is to be narrowly construed. As one court succinctly explained. “CAFA’s 
language favors federal jurisdiction over class actions and CAFA’s legislative history suggests 
that Congress intended the local controversy exception to be a narrow one, with all doubts 
resolved ‘in favor of exercising jurisdiction over the case.’”’^ While most courts have been 


Id at 452-55. 

Id 

Id. at 458. 

Id. at 460-61. 

Id. 

28 U.S.C. § 1332(d)(4)(A). 

Evans w Waller Indus.. 449 F,3d 1 159, 1 163 (1 llh Cir. 2006) (quolitig S. Rep. 109-14 ai 42). 
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faithful to this construction, some have taken a different approach, making it easier for plaintiffs 
to evade federal jurisdiction. 

A ruling by the Ninth Circuit last year threatens to significantly expand the ability of 
plaintiffs to avoid federal jurisdiction under the local-controversy exception. In Coleman i’. 
Estes Express Lines, Inc., the plaintiff brought a class action in California state court seeking 
recovery of unpaid overtime and other wages under California law. One of the defendants 
removed the case to federal court, and plaintiff moved to remand under the local-controversy 
exception.''* The district court granted the motion, and the Court of Appeals affirmed. On 
appeal, the Ninth Circuit rejected the defendant’s argument that a district court should consider 
extrinsic evidence in assessing whether the requirements of the local-controversy exception have 
been satisfied. The court held that an inquiry regarding the local-controversy exception is 
limited strictly to the complaint and therefore declined to consider a declaration submitted by the 
defendant.' "’ Instead, because plaintiff s complaint “s[ought] sufficient relief against the [forum 
defendant]” and because the complaint “sufficiently allege[d] conduct of [that defendant] that 
forms a significant basis of the claims asserted,” the Court of Appeals determined that the local- 
controversy exception had been satisfied.'* 

Similarly, in Coffey v. Freeport McMoran Copper & Gold, the Tenth Circuit affirmed a 
district court’s order remanding a class action on the ground that one of the defendants was a 
forum-state citizen from whom “significant relief is sought.” In that case, plaintiffs brought a 
putative class action in Oklahoma state court arising out of defendants’ alleged contamination of 
their property through the operation of a smelter. One of the defendants was Blackwell Zinc 
Company, Inc. (“BZC”), which owned and operated the smelter for more than 50 years. After 
the defendants removed the case to federal court under CAP A, the plaintiffs moved to remand 
under the local-controversy exception, which the district court granted.*’ On appeal, defendants 
argued that the plaintiffs failed to show that BZC was a “defendant from whom significant relief 
is sought” by the class members. In particular, the defendants contended that this statutory 
language required the court to consider the defendant’s ability to pay a judgment. Because BZC 
lacked the assets to satisfy any potential judgment, defendants reasoned that it could not qualify 
as a “defendant from whom significant reliefis sought.”** The Tenth Circuit disagreed, 
explaining that “[t]he statutory language is unambiguous, and a ‘defendant from whom 
significant relief is sought’ does not mean a ‘defendant from whom significant relief may be 
obtained.’”*’ The court therefore upheld the lower court’s ruling remanding the class action to 
state court. 


631 F.3d 1010, 1013 (Ml Or. 2011). 

Id. at 1020. 

Id. 

581 F.3d 1240, 1244-45 (lOlll Cir, 2009). 
Id 

Id. a( 1245 (cilalion omillcd). 
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The local-controversy and home-state exceptions reflect a bipartisan consensus that only 
truly local class actions should be litigated in state court. However, as the rulings summarized 
above demonstrate, some courts have taken these exceptions too far, applying them more broadly 
than Congress intended. 

Third, some plaintiffs’ counsel have also been able to flout congressional intent and 
“‘game’ the system by artificially structuring their suits so as to avoid federal jurisdiction” with 
respect to another category of cases removable under CAFA: “mass actions. As the 
legislative history underlying CAFA makes clear, “[m]ass action cases function very much like 
class actions” and “are simply class actions in disguise. They involve a lot of people who want 
their claims adjudicated together, and they often result in the same abuses as class actions. In 
fact, sometimes the abuses are even worse because the lawyers seek to join claims that have little 
to do with each other and confuse a jury into awarding millions of dollars to individuals who 
have suffered no real injury.”^' Therefore, in addition to expanding federal jurisdiction over 
class actions, CAFA provides that federal courts have jurisdiction over mass actions, which are 
defined as “any civil action ... in which monetary relief claims of 100 or more persons are 
proposed to be tried jointly on the ground that the plaintiffs’ claims involve common questions 
of law or fact . . . 

CAFA’s mass action provision represents a “[cjongressional attempt to address notorious 
joinder abuses at the state level, Because Congress sought to define “class action" broadly to 
avoid “jurisdictional gamesmanship,” it follows perforce that the “potentially more-abusive mass 
actions should be construed just as liberally.”'’’' However, some courts have not followed this 
line of reasoning. Indeed, employing a rigid interpretation of the mass action provision, some 
courts have gone so far as to hold that whether “plaintiffs have deliberately divided their cases in 
order to avoid the mass action threshold is irrelevant.”*'' Such an approach can hardly be 
reconciled with Congress’s stated goals of eliminating “jurisdictional gamesmanship”'’'’ and the 
abuses presented by mass actions."” 

For example, in Tanoh, the Ninth Circuit affirmed a lower court’s order remanding the 
claims of 664 named plaintiffs to state court because the claims did not satisfy CAFA’s 


Tanoh v. Dow Chem. Co.. 561 F.3d 945. 9.56 (9tli Cir. 2009). 

“ 109 S. Rep. 14. 

“ 28 U.S.C. S 1332(d)(ll)(B)(i). 

Atllhonv Rollo & Gabriel A. Crowson, Mapping the New Class .ietttm Frontier - .1 Primer on the Class 
Action Fairness Act and Amended Federal Rule 23, 59 Consumer Fin. L.Q. Rep. 11. 14 (2005). 

See. Jacob Durling, Waltzing Through a Loophole: How Parens Patriae Suits Allow Circuni\>ention of the 
Class Action Fairness Act, 83 U. Colo. L. Re\'. 549, 569 (2012) (citing Louisiana ex rel. Caldwell v. Allstate Ins. 
Co., 536 F.3d 418, 424 (oUi Cir. 2008)). 

“ A’l/nn V. Monsanto Co. , No. 4: 1 l-CV-1657 (CEJ), 2011 U.S. Dist. LEXIS 128375, at *4-5 (E.D. Mo. Nov. 
1, 201 1) (emphasis added). 

109 S. Rep. 14. 

Id. 
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jurisdictional requirements as a “mass action.”®* There, the 664 plaintiffs asserted tort claims 
arising out of their exposure to defendant’s products containing an allegedly toxic chemical in 
seven separate lawsuits filed in state court in Cahfomia.®® Each lawsuit had fewer than 100 
plaintiffs, none of whom appeared as plaintiffs in more than one of the suits. Further, none of 
the lawsuits asserted class claims.™ However, Dow removed the cases to federal court, arguing, 
inter alia, that the seven individual lawsuits taken together constituted a “mass action” under 
CAFA.^' The Ninth Circuit rejected Dow’s argument, employing an unjustifiably strict 
interpretation of CAFA’s statutory language defining a “mass action.”’^ According to the Court 
of Appeals, the provision creating “mass actions” is a “narrow” one, which applies “only to civil 
actions in which the ‘monetary relief claims of 100 or more persons are proposed to be tried 
jointly .”’^ The court reasoned that because “none of the seven state court actions involve[d] the 
claims of one hundred or more plaintiffs, and neither the parties nor the trial court ha[d] 
proposed consolidating the actions for trial,” the cases did not qualify as a “mass action.”™ In 
reaching this conclusion, the Ninth Circuit dismissed Dow’s reliance on the Senate Report 
recounting CAFA’s legislative history outright. The court explained that because the report was 
printed ten days after CAFA’s passage into law, it is of “minimal, if any, value in discerning 
congressional intent.”^® 

Fourth, recent rulings by federal courts and the Judicial Panel on Multidistrict Litigation 
(“JPML”) threaten to create the sort of inconsistent class-certification rulings that Congress 
sought to eliminate by enacting CAFA. For example, in In re Bisithenol-A (BPA) Polycarbonate 
Plastic Products Liability Litigation, the judge presiding over the MDL litigation involving 
alleged use of BPA in baby bottles and sippy cups suggested that the issue of class certification 
is not appropriate for an MDL court once the issue is decided in selected bellwether cases or 
nationwide class actions. In denying plaintiffs’ request to certify individual state-wide class 
actions, the court reasoned as follows: 

Plaintiffs essentially ask the undersigned to decide, for instance, 
that a class of Washington consumers should be certified for trial 
in the Western District of Washington. This issue affects only a 
few cases, and relates to the manner in which the case will be tried. 

It is not an issue that the undersigned should dictate to the 


561 F.tdMS. 

Id. at 950-51. 

Id 

Id. at 951. 

Id. at 953-54. 

Id. al 953 (quoling 28 U.S.C. S 1332(d)(n)(B)(i)). 
Id. 

Id. al 954 n.5. 
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transferor courts, but is an issue that is more appropriately decided 
by the judges charged with presiding over the trial /'’ 

Relying on the trial court’s reasoning '\nBPA, the JPML recently remanded cases in an 
MDL proceeding for the purpose of resolving class certification. In hi re: high! Cigarelles 
Marketing tt- Sales Practices Litigalion, MDL No. 2068 (J.P.M.L. Apr. 16, 2012), the JPML had 
ordered centralization of a number of cases involving “share[d] factual issues as to whether 
Philip Morris and/or Altria engaged in deceptive marketing of their light cigarettes.”’’ After the 
MDL judge ultimately denied class certification in four bellwether cases, he granted motions for 
a suggestion of remand in the remaining cases.’* In remanding the actions, the JPML explained 
that “[wjhen we ordered centralization ... the subject actions involved both putative nationwide 
and putative statewide classes.”” However, “[t]he four actions here, which are the only ones 
still pending in the MDL, are brought on behalf of non-overlapping putative statewide classes, 
and each involves claims brought under the law of each plaintiff s respective state.”*” Ultimately, 
the court determined that because “each [remaining action] is brought on behalf of a unique 
putative statewide class,” and “plaintiffs . . . have made reasonable arguments that the question 
of class certification in their actions implicates at least some unique legal issues,” the issue of 
class certification would be best resolved by the respective transferor courts.** 

The BP A and Light Cigarettes cases threaten to create an uncertain patchwork of class- 
certification rulings in future MDL proceedings. Remanding all remaining cases in an MDL 
proceeding to their transferor courts for purposes of class certification would encourage forum- 
shopping by offering plaintiffs a “heads-I-win-tails-you-lose” proposition. If they obtain class 
certification in their bellwether cases, plaintiffs will seek to have those rulings applied in all 
pending cases that are part of the MDL proceeding. However, if certification is denied, plaintiffs 
will simply pronounce the MDL proceeding complete and shop for new judges who they believe 
may be more sympathetic to their arguments. Such a result would contravene the policy 
justifications underlying CAT A and the statute creating the MDL system. 


276 F.R.D. 336, 339 (W.D. Mo. 2011.) 

Skadden lias sensed as counsel for Philip Morris USA Inc. in tlie Light Cigarettes litigation. 

In re: Light Cigarelles Alklg. Sates Practices Lilig., MDL No. 2068 (J,P.M.L. Apr, 16, 2012) 

Id. 

Id. 
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m. SEVERAL ASPECTS OF CLASS ACTION PROCEDURE WERE NOT 

ADDRESSED IN CAFA AND CRY OUT FOR REFORM, 

CAFA had a limited purpose - i.e., to allow more interstate class actions into federal 
court. While this purpose has largely been lulfilled, some other abusive aspects of federal class 
action practice that harm consumers, businesses, and the economy as a whole, were not 
addressed by CAFA and still need reform. In particular, some federal courts have resisted the 
trend set by the Supreme Court requiring careful scrutiny of the Rule 23 prerequisites to class 
certification. In addition, some courts have permitted most of the benefits obtained in consumer 
class actions to flow to class counsel rather than the class members. And finally, some federal 
courts (primarily in California) are allowing class actions to encompass individuals who were not 
injured by the defendant’s alleged conduct and therefore lack Article 111 standing to sue on their 
own. 


A. Some Courts Are Failing To Undertake A “Rigorous Analysis” Of The Rule 
23 Prerequisites To Class Certification. 

In Wal-Mart Stores, Inc. v. Dukes, the Supreme Court reversed an en banc ruling of the 
U S. Court of Appeals for the Ninth Circuit, terminating a sprawling nationwide class action that 
encompassed 1.5 million female Wal-Mart employees who alleged discrimination and sought 
injunctive relief, declaratory relief and back pay. In its ruling, the Court confirmed that analysis 
of the class action requirements under Rule 23 must be “rigorous.”*^ In reversing the Ninth 
Circuit’s ruling, the High Court explained that “Rule 23 does not set forth a mere pleading 
standard.”*^ To the contrary, the Court held, a plaintift'must “affirmatively demonstrate his 
compliance with the Rule.” Therefore, the plaintiff must “prove that there are in fact 
sufficiently numerous parties, common questions of law or fact, ete.”*^ 

Most federal courts across the nation have taken heed of this key holding of Dukes, 
employing a “rigorous analysis” of the Rule 23 requirements for class certification.*'’ But Dukes 
is not a panacea to lax certification standards, as some courts appear to be resisting the import of 
the Supreme Court’s pronouncements. For example, in Jnhn.son v. General Mills, Inc., a federal 
judge in California denied a motion to decertify in a class action involving alleged 
misrepresentations regarding yogurt products.*' The plaintiff asserted consumer-fraud claims 


131 S. Q. 2541.2.351 (2011). 


Id. : see also In re Hydrogen Peroxide AnlUrusl Litigation, 552 F.3d 305, 3 12 (3d Cir. 2008) (class 
certification "calls for tlie district coiirf s rigorous assessment of the available evidence and tlie method or metliods 
by which plaintiffs propose to use the ev idence to prov’C impact at triaf’) (emphasis added). 

See, e.g.., In re Bisphenol-A (BPA) Polycarbonate Plastic Prods. Liah. Litig., No. 08-1967-MD-\V-ODS. 
2011 U.S. Disl. LEXIS 73375, at *6 (VV.D. Mo. July 5, 2011) (conducting a ‘"'rigorous analysis ” which required dial 
it "lookl I behind Uie pleadings and ascerlain| | the nature of PlainlilTs’ claims as well as the nature of the evidence"); 
Scott V. First Am. Title Ins. Co.. No. 07-52 -DLB-CJS, 2011 U.S. DisL LEXIS 98710. at *19 (E.D. Ky. Aug. 31. 
2011) (describing Dukes as a "landmark decision” that has strengthened the rcquircincnls for class ccrlificalion). 

.Johnson V. Genera! Mills, //re.. 276 F.R.D. 519 (CD. Cal. 2011). 
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under California law, alleging that defendant misrepresented the ameliorative effects of the 
yogurt products on the human digestive system.** The court granted plaintiffs’ motion for class 
certification before the Supreme Court decided Dukes. In the aftermath of Dukes, the defendants 
moved to decertify the class, arguing that a class action in the Johnson case “denies them of their 
due process right to defend the individual aspects of the class claims on a case-by-case basis’’*'^ 
The defendants specifically contended that the reliance and causation requirements of 
California’s consumer-protection statutes could not be “resolved ‘in one stroke,”’ as required 
under Dwfev for class certification to be proper.*"' After all, many class members presumably 
continue to buy the same yogurt to this day, despite the allegations in their suit that they were 
misled. The court rejected the defendant’s arguments, however, opining that “Wal-Mart does not 
mandate that every element of a cause of action must be common.”*" Distinguishing Johnson 
from Dukes, the California federal judge proceeded to deny the defendants’ motion, concluding 
that “[t]he requirement of predominance in Rule 23(b)(3) itself implies that a court may certify a 
class even though there will, at some point, be issues that must be determined individually.”^^ 

The Johnson ruling cannot be reconciled with Dukes. After all, in Johnson, the question 
of reliance - i.e., whether each class member relied on the digestive health message in deciding 
to purchase the yogurt product - generated answers that varied from class member to class 
member. As Dukes makes clear, it is not enough that a question be “common” to the class. 
Rather, a classwide proceeding is only proper if it will ‘“generate common answers apt to drive 
the resolution of the litigation. The Johnson case essentially runs afoul of this key principle, 
moving backwards to a time where courts had previously looked for common questions without 
going further to determine whether those questions had common answers. 

In the wake oi Dukes, some commentators have sided with decisions like the one in 
Johnson, expressing concern that most federal courts have become too restrictive in evaluating 
class-certification proposals. According to these commentators, applying heightened standards 
to class action proposals is inconsistent with plaintiffs’ right to bring class actions."'' But there is 
no such right. As the Supreme Court has noted time and again, “[tjhe class-action device was 
designed as ‘an exception to the usual rule that litigation is conducted by and on behalf of the 
individual named parties only.’”"* Consistent with this principle, claims are rarely suited to be 


Id. at .‘>20. 

® Jd 

Mal.S21-22. 

Id. 

Id. at 522. 

“ Dukes, 131 S, Ct. at 255 1 (emphasis added) (quoting Richard A, Nagareda, Class Certification in the . \ge of 
Aggregate Proof, 84 N.Y.U. L. Rev. 97, 132 (2009)). 

See, e.g., Ervvin Chemerinslsy, Closing the Courthouse Doors, 14 GREEN BAG 2D 375, 378-80 (2011) 
(opining dial "I l|lie result |of Dukes\ is dial it will be very difticutt for einplo> meiil discrimination claims to be 
litigated as a class action"). 

Gen. Tel. Co. of the Southwest v. Falcon. 457 U.S. 147, 155 (1982) (quoting Califano v. Yamasaki, 442 U.S. 
682. 700-01 (1979)). 
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litigated on a collective basis. Thus, legal commentators and courts critical of Dukes and its 
progeny should not be surprised that American courts are applying greater scrutiny to class 
action proposals and ultimately certifying fewer claims. 

In sum, rulings like Johnson will no doubt be relied upon by some district courts that 
seek to limit Dukes and resist heightened standards for class certification. The result could be a 
small but troubling group of magnet ./erfera/ jurisdictions that employ lax class-certification 
standards reminiscent of those followed by state courts, which were a driving impetus behind the 
passage of CAFA in the first place. 

B. Some Consumer Class Actions Still Provide No Benefit To Class Members. 

There is still an ongoing problem, even in federal court, of class counsel - as opposed to 
actual class members - reaping the benefits of the class device. This can be seen in fee-focused 
class settlements, as well as cy pres settlements that do not deliver any direct benefit to the 
purportedly injured class members. 

Because most of the money designed to compensate class members in class action 
settlements goes unclaimed, some courts have resorted to cy pres, the practice of distributing 
unclaimed settlement money in class actions to third-party charities. While the use of cypres in 
class action settlements has benefited numerous organizations, ranging from art schools to law- 
schools and from the Arnerican Red Cross to legal aid societies, the practice is troubling when 
there is no effort to compensate the actual class members because in such cases, the supposed 
“relief’ fails to provide any real benefit to the purportedly injured class members. After all, 
“[tjhere is no indirect benefit to the class from the defendant’s giving the money to someone 
else.”’'’ Thus, it is questionable whether most cypres distributions “effectuate ... the interests of 
[the] silent class members.”” 

This is particularly true because in many cases, the primary purpose of cypres 
components of class settlements is to justify attorneys’ fees by inflating the size of the “class 
award,” which includes any cy pres distribution.’* Thus, cypres provides class counsel with an 
easy mechanism to generate high legal fees without having to devise settlements that confer 
actual benefits on the absent class members. It also diminishes any incentive to identify class 
members since the lawyer will receive the same amount of fees even if participation is negligible. 
For this reason, cyipres settlements create a potential for conflicts of interest between the 
financial interests of class counsel and the rights and interests of the absent class members. 

These concerns have led some jurists, including Judge Edith Jones of the Fifth Circuit, to reject 
cy pres altogether in favor of returning any unclaimed funds to the defendant .” There are other 
approaches to mitigating the problems associated with cy pres settlements as well. Specifically, 

* Mirfasihi v. Fleet Mortg. Carp.. 356 F.3d 781, 784 (7th Cir. 2004). 

Six Mexican Workers r. Ariz. Citrus Growers, 904 F.2d t301, 1308-09 (9th Cir. 1990). 

See 4 Alba Conle & Herbert B. Newberg, Newberg on Class Actions >;>; 14:5-6 (4lli ed. 2002). 

See Klier v. Elf Alochetn At Am., Jnc., 653 F.3d 468, 481-82 (5lh Cir. 2011) (Jones, J., concurring) (-'dislricl 
courts should avoid the legal complications that assuredly arise when judges award surplus settlement limds to 
charities and civic organi/alions”). 
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the fees awarded to class counsel in all class action settlements should be tied to the value of 
money and benefits actually redeemed by the injured class members - not the theoretical value 
of the cypres remedy. Such a restriction would be consistent with the intent behind CAFA, 
which mandates that any portion of plaintiffs’ counsel’s fees that is based on the value of 
coupons awarded to class members “shall be based on the value to class members of the coupons 
that are redeemed,” rather than the theoretical value of the coupons available to class members. 

It makes little sense to require a relationship between class counsel’s fees and the benefits 
directly obtained by class members in coupon settlements, while not imposing the same 
requirement in cy pres settlements - where the benefits realized by class members are even more 
tenuous. 

The disconnect between cypres settlements and the benefits obtained by the supposedly 
injured class members was illustrated in a recent case decided by the First Circuit. In In re 
Litpron Marketing & Sales Practices Litigation, plaintiffs had alleged that the defendant 
improperly billed Medicare for free samples of the medication Lupron. The district court had 
approved a class settlement totaling $ 1 50 million, of which $40 million was allocated to 
consumers. The settlement provided that any unclaimed money from the settlement pool would 
be distributed to third-party charities at the discretion of the trial court. After $11.4 million 
went unclaimed, the district court decided to distribute this money to the Dana Farber/Harvard 
Cancer Center to promote cancer research."" A small group of class members objected and 
ultimately appealed to the First Circuit, which upheld the cy pres distribution. In affirming the 
lower court’s ruling, the First Circuit determined that the district court did not abuse its 
discretion in declining to create a supplemental consumer claims process to find more class 
members, finding it “prohibitively expensive, time-consuming” and unlikely to “recruit [more 
than] [a] few new claimants, While the First Circuit upheld the cypres award, it nonetheless 
expressed its “unease with federal judges being put in the role of distributing cy pres funds at 
their discretion.”"’^ As the Court of Appeals appropriately recognized, “[djistribution of funds at 
the discretion of the court is not a traditional Article 111 function,”"''' “Moreover,” the court 
cautioned, “having judges decide how to distribute cy pres awards both taxes judicial resources 
and risks creating the appearance of judicial impropriety.”"'" While the First Circuit’s 
recognition of these concerns surrounding cy pres settlements is admirable, its disposition of the 
Lvpron case will likely encourage - rather than discourage - the use of cy pres within the First 
Circuit. 


A recent class action settlement involving AOL is also illustrative. The AOL case arose 
out of the defendant’s alleged practice of inserting third-party advertising in emails sent through 


Nos. 10-2494; 11-1329, 2012 U.S. App. LEXIS 8263, at *7-8 (1st Cir. Apr. 24, 2012). 
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its free email service.*'’® Plaintiffs commenced a putative class action and asserted claims for, 
inter alia, violation of the Electronic Communications Privacy Act, unjust enrichment and 
violation of various consumer-protection statutes under California law."” Under the terms of the 
settlement, the class was to receive no money, while the class attorneys would be paid 
$320,000.'"“ In addition to awarding zero compensation to the class members, the settlement 
included a payment of $25,000 to each of: (1) the Legal Aid Foundation of Los Angeles; (2) the 
Federal Judicial Center Foundation; and (3) the Boys and Girls Club of Los Angeles and Santa 
Monica. In his appellate brief, objector Darren McKinney argued that the cypres distribution 
was too remote and failed to provide any direct benefit to the aggrieved class members because 
none of the recipient charities in the AOL case had any logical relationship to the plaintiff class 
or the asserted claims. The Ninth Circuit recently reversed the district court’s order approving 
the cy pres settlement. In so doing, the Court of Appeals recognized that “the cy pres doctrine - 
unbridled by a driving nexus between the plaintiff class and the cypres beneficiaries - poses 
many nascent dangers to the fairness of the distribution process.”*" According to the court, the 
proposed cy pres distribution fell far short of applicable legal standards in several core respects: 
(1) it was unrelated to the objectives of the statutes at issue in the underlying litigation; (2) it did 
not target the plaintiff class; and (3) there was no guarantee that any class members would 
actually benefit from the distribution.'"' The appellate court therefore reversed the lower court’s 
ruling. 


In sum, there is little evidence that consumers in many negative- value class action 
lawsuits are receiving any real benefits. Rather, class counsel continue to press for fee-based 
settlements that are virtually all for their own benefit. This is another fruitful area of 
consideration for future class action reform. 

C. Some Federal Courts Are Certifying Classes Encompassing Persons Who 
Have Not Been Injured. 

As CAFA has shifted the majority of consumer class action activity to federal court, 
many federal judges have confronted the question whether such class actions can consist of 
individuals lacking Article III standing. Although courts are still split on the question of absent- 
class-member standing, more and more judges are recognizing that “[ijmplicit in Rule 23 is the 
requirement that the plaintiff and the class they seek to represent have standing.”*** As these 
courts have explained, “class definitions should be tailored to exclude putative class members 


See Nachshin v. AOI,, I.I.C. 663 F.3d 1034 (9lh Cir. 201 I). 
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who lack standing” because “Article III still does not give individuals without standing a right 
•,•.1 n 
to sue; 

This principle was at play in In re Light Cigarettes Marketing & Sales Practices 
LiHgalion. There, the plaintiffs brought a putative class action against defendant manufacturers 
of light cigarettes. The plaintiffs sought to certify multiple classes of light cigarette purchasers, 
who were allegedly deceived by defendants regarding the health risks of light cigarettes. 

Plaintiffs asserted claims for consumer fraud under the laws of California, the District of 
Columbia, Illinois and Maine."'* The court found that “[rjegardless of the specific requirements 
of the [California and Washington consumer-fraud statutes] . . . this Court’s jurisdiction is 
limited by Article III standing.”"^ In so holding, the court relied on the principle that the “filing 
of suit as a class action does not relax th[e] standing requirement.”"*’ While class members need 
not malce “individual showings of standing,” the court explained, federal courts are powerless to 
certify class actions “that contain[] members lacking Article HI standing.”'" The court then 
concluded that the proposed class would encompass a multitude of members lacking Article III 
standing because the proposed class definition included class members who were aware that light 
cigarettes were not healthier than other cigarettes despite the alleged misrepresentations to the 
contrary."* (It was this ruling that prompted several plaintiffs to seek to dismantle the MDL 
proceeding, as discussed above.) 

Despite a clear trend toward disallowing purported class actions comprised of uninjured 
class members, some courts have resisted this trend, particularly in California. This resistance 
has been based largely on confusion stemming from the California Supreme Court’s seminal 
ruling in In re Tobacco II Cases. In that case, which involved allegations of fraudulent 
advertising by tobacco companies, the California Supreme Court interpreted the “injury in fact” 
and causation requirements under California’s Unfair Competition Law (“UCL”), which had 
been established by a 2004 voter referendum (“Proposition 64”). After passage of Proposition 
64, the trial court decertified the class, concluding that the voter-approved measure required 
plaintiffs to prove that each class member satisfied the injury and causation requirements for 
standing. The California Court of Appeal affirmed."* California’s highest court reversed, 


Burdickv. Union Sec. tns. Co., No. CV 07-4()2X ABC (JCx), 2009 U.S. Disl. LEXIS l2176X,al *1()(C.D. 
Cal. Dec. 9. 2009) (citing cases). 
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however, holding that the “injury in fact” and causation requirements for standing only apply to 
the named plaintiffs in a putative class action brought under the UCL.'^" 

In the wake of Tobacco II, a number of federal courts have struggled with the question of 
how causation, injury and reliance affect the class-certification inquiry under the UCL. While 
many of those courts have concluded that Tobacco //does not eliminate the need for 
individualized inquiries regarding causation, reliance and injury in class actions brought under 
the UCL,'^' a number of other courts, including the Ninth Circuit, have held to the contrary. 
While these latter courts purport to be following applicable state laws, the end result is litigation 
proceeding as to classes containing uninjured parties, which runs afoul of rudimentary Article III 
standing principles. 

For example, the Ninth Circuit’s recent decision in Stearns v. Ticketmaster Corp., may 
portend a wave of consumer class actions in California encompassing uninjured class members. 
In that case, the Ninth Circuit reversed a district court’s denial of class certification in a case 
involving an allegedly deceptive internet scheme perpetrated by Ticketmaster and other 
companies. The plaintiff in Stearns asserted claims under, inter alia, California’s UCL, alleging 
that defendants fraudulently induced class members to unknowingly sign up for fee-based 
rewards programs that resulted in charges to their credit cards or deductions from their bank 
accounts.*^^ The district court denied class certification, determining that “individual issues 
predominated . . . because individualized proof of reliance and causation would be required.”'^^ 
However, the Court of Appeals reversed, employing a literal and liberal interpretation of 
Tobacco II, which was decided after the district court issued its ruling. The court relied on the 
Tobacco II court’ s statement that ‘“relief under the UCL is available without individualized 
proof of deception, reliance and injury. As part of its analysis, the Ninth Circuit rejected the 
plaintiffs Article 111 argument that the class lacked standing, holding that only a named 
plaintiffs standing is relevant to the class-certification inquiry. According to the court, “[i]n a 
class action, standing is satisfied if at least one named plaintiff meets the requirements” of 
Article 111,'” 

Stearns is already having a significant impact on many lower courts within the Ninth 
Circuit.'^® Thus, federal courts in California will likely continue to approve overly broad class 


/d. at 324-26. 
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action proposals that encompass uninjured class members. Not only does such a result conflict 
with fundamental constitutional principles of standing, but it also runs counter to the substantive 
tort requirement that a plaintiff must be injured in order to recover.'^’ This requirement does not 
disappear merely because class, rather than individual, relief is sought. Rather, as made clear in 
Dukes, the “Rules Enabling Act forbids interpreting Rule 23 to ‘abridge, enlarge or modify any 
substantive right.’”*^* Thus, allowing a class to proceed even though it encompasses many 
individuals without injury contravenes Article HI, as well as the Rules Enabling Act by 
threatening liability to individuals only because they availed themselves of the class action 
device. 


IV. INCREASED ENFORCEABILITY OF ARBITRATION AGREEMENTS 

PROVIDES CONSUMERS AND EMPLOYEES WITH A FAIR AND COST- 

EFFECTIVE MEANS OF DISPUTE RESOLUTION. 

In the face of these concerns, it is important to note that recent developments in another 
area of the law - arbitration - have provided consumers and employees with far better access to 
justice than a class action system that remains prone to abuse. 

Last year, in A T&T Mobility I.I.C v. Concepcion, the U.S. Supreme Court made it easier 
for consumers and employees to obtain justice through arbitration when it held that the Federal 
Arbitration Act (“FAA”) preempts California state law deeming class action waivers in 
consumer arbitration agreements unconscionable. In that case, which arose under a cell phone 
contract that required arbitration for all disputes and required claims to be brought in an 
“individual capacity,” the Supreme Court determined that “[rjequiring the availability of 
classwide arbitration interferes with fundamental attributes of arbitration and thus creates a 
scheme inconsistent with the FAA.”*^^ As part of its analysis, the Court recognized that under 
AT&T’s arbitration agreement, "aggrieved customers who filed claims would be essentially 
guaranteed to be made whole” and that the putative class members “were better off under their 

(coni 'd from previous pag:e) 
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arbitration agreement with AT&T than they would have been as participants in a class action, 
which could take months, if not years, and which may merely yield an opportunity to submit a 
claim for recovery of a small percentage of a few dollars.”'^” Applying Concepcion, multiple 
courts have appropriately precluded class actions from moving forward on the ground that 
federal law requires the enforcement of agreements to arbitrate on an individual basis.”' In so 
doing, these courts have “reaffirm[ed] that arbitration is the preferred method for resolving 
disputes under our legal system””'^ and faciUtated access to a more effective and robust means of 
recovery for those seeking resolution of their grievances with a business. 

Concepcion preserves the availability of arbitration as a fair and efficient dispute 
resolution system for the vast majority of disputes and claims that ordinary consumers and 
employees are likely to have - claims that are not subject to resolution on a class basis because 
they are individualized and that will not attract attorney interest because they are too small. In 
such cases, arbitration provides a means for obtaining resolution by a fair decisionmaker of a 
large number of claims that otherwise would go unremedied. 

The evidence is clear that arbitration is far cheaper than going to court. For example, 
under the American Arbitration Association’s consumer procedures, consumers cannot be asked 
to pay more than $125 in total arbitration fees,”'* and many businesses pay all arbitration fees, 
fully subsidizing the claims of their customers. Moreover, as confirmed by recent studies, 
arbitration generally produces more favorable outcomes for consumers than class actions.'"'' For 
example, consumers win relief in 53 percent of the cases they file in arbitrations before the 
American Arbitration Association.'"’ In addition, studies demonstrate that consumers frequently 
settle arbitration to their satisfaction.'"^ And finally, arbitration saves litigation costs for all 
parties.'"^ As Supreme Court Justice Stephen Breyer has noted, without arbitration, “the typical 
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consumer who has only a small damage claim (who seeks, say, the value of only a defective 
refrigerator or television set) [would be left] without any remedy but a court remedy, the costs 
and delays of which could eat up the value of an eventual small recovery.””* 

Some commentators have criticized the Supreme Court's ruling as depriving consumers 
of the ability to employ the class action device in courts. But this criticism is unfounded, 
particularly since most class actions do not offer consumers any real benefits. As several recent 
class settlements have demonstrated, purportedly injured class members are often given the short 
end of the stick when class actions are resolved. These consumers would have a better chance of 
obtaining meaningful recoveries through arbitration than through class actions, as the Supreme 
Court found in Concepcion. 


CONCLUSION 


CAFA has played a vital role in class action procedure throughout the nation. Most 
notably, it has helped shift countless interstate class actions into federal court, away from magnet 
state-court jurisdictions that routinely employ lax class-certification standards and exhibit bias 
towards out-of-state defendants. The result is more rigorous scrutiny of class action proposals, 
which in turn has led to a fairer and more just class action landscape. However, while the 
objectives underlying CAFA have largely been advanced, some courts have strayed from 
Congress’s intentions. Congress should act now and nip these problem areas in the bud to ensure 
that they do not influence those courts that have been faithful to CAFA, Moreover, recognizing 
that CAFA had a limited purpose - to expand federal jurisdiction over class actions of national 
importance - Congress should begin to consider other potentially problematic areas of federal 
class action jurisprudence that were not addressed by CAFA, I appreciate the Subcommittee 
allowing me to testify today and I look forward to answering any questions that the members of 
the subcommittee may have. 
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Mr. Franks. And I will now recognize myself for 5 minutes for 
questions. 

Professor Redish, I will begin with you, sir. You certainly come 
to the Committee with unimpeachable credentials. And I will there- 
fore just ask an overarching question here at the beginning, and 
that is, given all of the challenges and all of the information that 
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you have related to these types of court and jurisdictional issues, 
what would you say to Congress collectively would be the most im- 
portant things we could do to improve or fix the system as it is 
now? What changes would we make, if you had the power to be Re- 
publicans and Democrats at the same time — and I probably would 
warn you not to try. But, please. 

Mr. Redish. Mr. Chairman, I think there are two vitally impor- 
tant reforms that could cure many of the significant problems to 
which I pointed. 

The first, and the simplest I think, would be to insert into the 
certification process an additional requirement that shockingly 
doesn’t appear there, which is that before a court certifies a class 
action, it must assure itself that a victory would significantly ben- 
efit the members of the class. If the court cannot be convinced by 
the parties seeking to bring the class proceeding that a victory will 
be able to distribute funds to injured individuals, then there is no 
business for that case being certified as a class in the first place. 

And the second major change, both to assure that due process 
rights of litigants to be able to control their own litigation when 
their claims are of significant value and to prevent the class from 
turning into this cardboard-cutout, faux class action, where their 
claims aren’t of significant value, would be to abandon the opt-out 
process, where — I call it “Book of the Month Club service” — by iner- 
tia, by doing nothing, you are a member of the class, but require 
somebody to make the affirmative decision that he or she wants to 
participate as a passive class member. In that sense, we will be 
bringing the class action procedure back within the framework of 
the Federal rules. It will then be a true aggregation device and not 
a manipulator of the underlying substantive law. 

Mr. Franks. That sounds frighteningly logical to me. Yes, sir. 

Let me turn to you, Mr. Beisner. As I mentioned in my opening 
statement. Federal law is supposed to be applied uniformly, of 
course, in all Federal courts. In your written testimony, however, 
you point out that certain Federal appeals courts are applying 
CAFA’s provisions in significantly differing ways. 

How big a problem is this? And should Congress get involved to 
fix this issue, or do we just leave it to the Supreme Court to sort 
it out? 

Mr. Beisner. I think that it is a significant problem. And I think, 
as you noted in your opening statement, it has resulted, to some 
extent, in counsel favoring certain circuits over others in bringing 
class actions to start with. 

I do think that there are a number of circuit splits that are out 
there on CAFA issues — that is, circumstances in which the circuits 
are divided. Some of those have been presented to the Supreme 
Court. So far, it has not concluded to hear those cases, which is of 
course the Court’s prerogative. But some of them, I think, are caus- 
ing significant issues and preventing the full intent of the statute 
being fulfilled. 

Mr. Franks. I might go ahead to ask you then generally the 
same question I did Professor Redish, and that is, if you could do 
any one or two things to improve the system as it is, what would 
be your recipe? 

Mr. Beisner. I think that two things would be important. 
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One is an effort to find ways for this system to be more trans- 
parent. One of the things that greatly concerns me is a reference 
to consumer class actions. Because if you peek behind the curtain 
about what really happens in those cases, to the extent that any 
money moves at the end of those cases it is normally between the 
defendant and the attorneys, primarily, in the lawsuit. And al- 
though I am not going to sit here and say that there is no class 
action that benefits consumers — I acknowledge that there are some 
instances where that occurs. But in many, many cases, the benefit 
to consumers in these class actions is very hard to find. 

The second thing I would note is — and this is along the lines of 
what Professor Redish noted earlier — I think that we need to recog- 
nize that the class action is a very powerful device. An attorney can 
walk into court and say, I am here to represent millions of people 
in this lawsuit. Has he or she asked any of them whether they 
want to be represented in this particular lawsuit? No, you just go 
in and do it. And it seems to me that some provisions that provide 
assurances up front that there are actually people out there inter- 
ested in this lawsuit — not just the lawyer, who has, potentially, 
profit motives for being there — would be interesting. 

I know, for example, years ago, back in 1966, Congress passed 
the Magnuson-Moss Warranty Act, a landmark piece of legislation, 
and it authorized the bringing of consumer class actions dealing 
with products and warranties in Federal court. One of the require- 
ments they put in there is, if you are going to bring a class action, 
you have to have 100 named plaintiffs. The lawyer has to go out 
there, and so there must be some interest in consumers, because 
I have 100 people who are willing to be part of this lawsuit. And 
it was a way of sort of testing the waters to make sure that there 
was real class interest in the lawsuit. 

Mr. Franks. Again, the logic seems to be breaking out all over 
the place here. 

And I would now recognize Mr. Nadler for 5 minutes. 

Mr. Nadler. Thank you. 

Mr. Sobol, you testified that Federal courts, once cases are re- 
moved from State courts, routinely deny certification of multi-State 
cases when multiple State laws are at play because of manage- 
ability concerns. Do you have recommendations for what we could 
do help with this problem? 

Mr. Sobol. I think it is important to draw a distinction 

Mr. Nadler. Before that, actually, let me — why is this a terrible 
problem? 

Mr. Sobol. The reason it is a terrible problem is that the vast 
majority of consumer rights are based upon State laws, not Federal 
laws. You cannot recover under most Federal laws any type of con- 
sumer remedy. Instead, you must rely upon State law. 

Now, if you bring a State law case, therefore, you either bring 
a State law case — and this is important to draw a distinction be- 
tween what Mr. Beisner said. A case can either be on behalf of all 
the States in the country for one class, or, alternatively, you might 
have, as we used to have. State actions. State by State by State, 
for the residents in that State, on the basis of that State’s law — 
50 State cases. 
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Now, if those 50 separate cases or 24 or whatever number of 
cases get removed to Federal court, invariably they will be sent a 
single judge, by reason of the operation of the Judicial Panel on 
Multidistrict. And you then give one Federal judge the task of per- 
forming what a couple of dozen State court judges 

Mr. Nadler. Let me just hurry this along. And they will find 
that unmanageable and decertify. 

Mr. Sobol. And then they say it is unmanageable 

Mr. Nadler. And decertify. 

Mr. Sobol [continuing]. So they don’t certify. 

Mr. Nadler. And what is the result to the litigant? He has no 
opportunity in State or Federal court, and there is no forum for his 
rights at all? 

Mr. Sobol. And is left high and dry. 

Mr. Nadler. And there is no forum to vindicate his rights under 
State law at all. 

Mr. Sobol. No forum. 

Mr. Nadler. Thank you. 

Mr. Beisner, you just heard that exchange. Mr. Sobol testified 
that Federal judges routinely deny class certification and have re- 
moved cases that raise issues under multiple State laws based on 
the arguments of the Federal rules of commonality and that man- 
ageability requirements cannot be met. 

How often have you made that argument or something similar on 
behalf of a client? 

Mr. Beisner. Let me state that that is not the way it is hap- 
pening anymore. I think Mr. Sobol 

Mr. Nadler. Anymore? It happened but it is no longer hap- 
pening? 

Mr. Beisner. Before CAFA was 

Mr. Nadler. No, under CAFA. 

Mr. Beisner. Under CAFA? Under CAFA, what is happening is 
that people, as Mr. Sobol is describing, are bringing class actions 
on a single State basis. As he said, Indiana residents, class action 
is brought on behalf of Indiana residents. It is true, they are 

Mr. Nadler. It is then removed to Federal court. 

Mr. Beisner. Removed to Federal court, they are brought before 
an MDL judge. And the judge is looking at those cases individually 
and deciding certification in those cases. 

Mr. Nadler. But wait a minute, wait a minute. Isn’t it true that, 
in many cases, the Indiana case is brought and the Illinois case is 
brought and the New York case is brought, they are brought before 
the same judge combined, and then dismissed on the grounds of 
unmanageability? 

Mr. Beisner. No, that is not true. 

Mr. Nadler. That is not true? 

Mr. Beisner. There is no manageability issue in those cases, be- 
cause only one State law is applied to the law of the single State. 

Mr. Nadler. Would you comment on that, Mr. Sobol? 

Mr. Sobol. I differ considerably with Mr. Beisner on that. 

The practical reality, both in what happens in front of the judges 
and what happens before you even file the pleadings, is that the 
judges say, “This is too much. I am not in a position to sit on a 
multiple State court case. I don’t have the time, I don’t have the 
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attention, I don’t have the law clerks to make 12 or 13 or 24 sepa- 
rate class certification decisions. Pick your State, or let’s find one 
State’s law, let’s try it that way if we can, or find a Federal 
law” 

Mr. Nadler. Why can’t that be done? 

Mr. Sobol. Well, first, there are no Federal laws that you can 
do it. And then when you try it under a single State law, then you 
are butchering the fact that there are separate rights for the 

Mr. Nadler. So that doesn’t happen, and the case gets dismissed 
on manageability. 

Mr. Sobol. Right. 

Mr. Nadler. Is that what happened in the Wal-Mart case? 

Mr. Sobol. I didn’t hear you? 

Mr. Nadler. Oh, never mind. Never mind on that. 

What should we do to solve that problem, Mr. Sobol, aside from 
repealing CAFA entirely, but within CAFA? 

Mr. Sobol. Right. The specific issue that we are talking about 
is the ability of consumers to bring a single State class action in 
that State’s courts. If CAFA permitted those cases to stay in State 
court, you would get rid of the significant problem of denying con- 
sumers access to the protection of their State laws. 

Mr. Nadler. And what about — let me ask you a different ques- 
tion on same thing. That would be logical, but let’s assume that for 
some reason Congress chose not to the do that. What would you 
think of a provision that said that if a Federal court denied certifi- 
cation on the grounds of unmanageability because too many States 
were involved, that the State could be unremoved back to State 
court? 

Mr. Sobol. That would be another way to deal with it. Of course, 
you are talking years down the road, rather than having the ability 
to do it then, because you are not going to find that ruling for, as 
a practical matter, 2, 3, 4 years down the road. 

Another solution would be to have an alteration to the civil rules 
of procedure that say that you don’t deny manageability on the 
basis of the fact that you have multiple State laws. You are still 
burdening the Federal judiciary with a task that is 

Mr. Nadler. That amendment was rejected in this Committee 
when Mr. Conyers and I offered it 7 years ago. On the floor, not 
in the Committee — I am sorry. 

Thank you very much. My time has expired. 

Mr. Franks. Thank you, Mr. Nadler. 

And I now recognize the distinguished gentleman from Iowa, Mr. 
King. 

Mr. King. Thank you, Mr. Chairman. I appreciate being recog- 
nized and the testimony of the witnesses and the professional opin- 
ion that you bring to the hearing here today. 

I am listening to this testimony and this discussion, and I am 
thinking about the class action lawsuits that stand out in my mind. 
And some of them may or may not fit into the category of this dis- 
cussion here today. I am thinking of the Pigford Farms issue as 
one — and I think you would all be familiar with that case — on 
down through the Love case, the Keepseagle case, the Garcia case. 

And I am interested in an opinion of each of you gentlemen as 
to whether the executive branch should be legally allowed to enter 
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into a de facto class action agreement without the oversight of Con- 
gress. 

And I turn first to the gentleman, Mr. Redish. 

Mr. Redish. Congressman, that creates a very sensitive question 
of separation of powers. I believe the executive branch has the au- 
thority to enforce the law as it sees fit. And if we are talking about 
the exercise of authority in an individual case, to vest supervisory 
authority in Congress could be seen as undermining the executive 
power. 

So my tentative response would be, I think that is not only ap- 
propriate, it may well be constitutionally required. But I haven’t 
studied the issue closely, so I wouldn’t like to commit myself irrev- 
ocably on that. 

Mr. King. Okay. Mr. Sobol? 

Mr. Sobol. I can make my remarks brief, for I have no opinion 
on that subject. As far as I know, there are no procedural safe- 
guards that need to be added to that situation, and I would leave 
it at that. Thank you. 

Mr. King. Mr. Beisner? 

Mr. Beisner. I am familiar with those cases, but I am much in 
the boat of Professor Redish. I am not sure I am in a position to 
offer an opinion on that, not having studied it all that carefully. 

Mr. King. I might take the opportunity to offer an opinion my- 
self, but I think I would like a follow-up question instead. And that 
is, you are aware of the judgment fund that the Department of Jus- 
tice maintains, Mr. Beisner? 

Mr. Beisner. Yes. 

Mr. King. And do you have any idea what is in the judgment 
fund? 

Mr. Beisner. No, I don’t. 

Mr. King. Does the public have access to the amount of that 
judgement fund, to your knowledge? 

Mr. Beisner. I am not aware if they do. 

Mr. King. Does anyone on the panel know if there is public ac- 
cess to the amount in the judgment fund of the Department of Jus- 
tice? 

Mr. Sobol. Don’t know. 

Mr. Redish. No. 

Mr. King. Neither of the witnesses do. 

And are each of you aware that the Department of Justice occa- 
sionally reaches into the judgment fund and pays out in a de facto 
class action suit? And I am speaking specifically of the Garcia case. 

And I would ask Mr. Beisner first. Are you aware of that? 

Mr. Beisner. I am not aware of that. 

Mr. King. Okay. 

Are any of the witnesses familiar with the Pigford Farms issue? 
I am putting you all on the spot here. 

All right. I will make my brief statement on that, and then I do 
have a follow-up question, and I will change the subject a little bit. 
I can see what I have broached here this morning. 

But my statement is this, that I have watched class action law- 
suits be blown out of proportion to the original claimants, out of 
proportion to the original definition. I watched the Pigford Farms 
issue come through this Judiciary Committee and an attempt to 
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pass a Pigford 2 , which did finally pass this House, but the same 
version did not pass the Senate. I saw Barack Obama be elected 
as President, and then I saw the Secretary of Agriculture, Tom 
Vilsack, team up with Attorney General Holder and go negotiate 
with the Black farmers and hand them another $1.25 billion on top 
of the $100 million that was authorized within the 2008 Farm Bill 
that was designated to be the total sum to resolve any outstanding 
claims on Pigford. 

So we have seen the executive branch go outside the directive of 
the Congress and reach into a slush fund of the Department of Ag- 
riculture for Pigford. We are watching them reach into this judg- 
ment fund in the Justice Department for Garcia and perhaps oth- 
ers. And I am very troubled by this lack of formal oversight for de 
facto class action suits and actual class action lawsuits. 

But I would pose this question also, as I promised I would 
change the subject, and pop this one up. And I would start first 
with Mr. Redish. And that is, the term “fairness” was something 
that — well, I should actually go to Mr. Beisner, I am running out 
of time. 

You use the term “fairness.” Can you define that for me? It al- 
ways confuses me when I hear that word. Marilyn and I have 
raised more than one child. We know there is no such thing as fair. 
How do you deal with that in the legal arena? 

Mr. Beisner. I think the important thing to me in that regard 
is that both sides get a fair hearing in court, that both sides have 
the ability to present their viewpoints. And I think that the law 
providing Federal court jurisdiction certainly has achieved that. 

Mr. King. But that is not really a definition, is it, Mr. Beisner? 

Mr. Beisner. I think 

Mr. King. How does the court define it? Is there a legal defini- 
tion that would help someone who has a blurry understanding of 
this word “fair”? It seems like it is a utility word that can be used 
in any circumstance, and it is always unfair to the other person. 

Mr. Beisner. I think it is grounded in the due process clause of 
the Constitution, which I think underlies Rule 23. And I think the 
notion is that you have a procedural device here, the class action, 
which puts enormous power in the hands of those who are bringing 
the lawsuit and often invites a lot of corner-cutting. And I think 
that, in this context, the notion of fairness is to ensure that you 
don’t get that sort of corner-cutting in the lawsuit. 

Mr. King. There is no word “fair” in the Constitution. 

Mr. Beisner. There is what? 

Mr. King. The word “fair” doesn’t exist in the Constitution or 
any of the amendments, correct? 

Mr. Beisner. It doesn’t exist in the Constitution, but I think in 
the class action context the underpinnings of that word lie in the 
due process 

Mr. King. It is a long definition, I grant you that. 

And I thank you for your response, all the witnesses. 

And I yield back. 

Mr. Franks. Thank you, Mr. King. 

And I now recognize Mr. Scott for 5 minutes. 

Mr. Scott. Thank you, Mr. Chairman. 
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First of all, the Pigford case, just to make a note about it, that 
was a case of well-documented historic discrimination against Afri- 
can American farmers that went on for years and years. And, 
thankfully, with the Pigford decisions, some of them have gotten 
compensation. 

Mr. Sobol, can a lawyer walk into court without any clients? 

Mr. Sobol. No, sir. 

Mr. Scott. Thank you. 

And, as you are aware, justice delayed is justice denied. If a 
State class action is filed and a removal action takes place when 
the case should stay in State court, how much time is wasted going 
to Federal court to try to get a removal that is subsequently denied 
and the case remains in State court? How much time is wasted in 
that process? 

Mr. Sobol. Typically, a very considerable amount of time. More 
often than not, it is going to take at least several months to have 
a removal petition heard. 

More commonly, though, for class actions, you will end up having 
to be brought into the multidistrict panel process, wait months for 
a hearing there, have the case go to the multidistrict judge, and 
then have removal issues heard there. Those issues are sometimes 
deferred for years while the court sits on the remaining Federal 
court cases. 

So a long, long time. 

Mr. Scott. And if it ultimately goes back to the State court, 
years could be wasted? 

Mr. Sobol. Yes. 

Mr. Scott. Now, if the desire is just to waste time, how often do 
Rule 11 sanctions get applied to that situation? 

Mr. Sobol. Rarely. 

Mr. Scott. Ever? 

Mr. Sobol. I would say, in my experience, never. 

Mr. Scott. How often do class actions get caught up in multidis- 
trict litigation where there may be commonality but State laws dif- 
fer, comparative versus contributory negligence, for example, that 
would dictate different outcomes? How often do cases that could be 
resolved expeditiously in State court get caught up in that, where 
you have multiyear expensive litigation that is often at a very in- 
convenient forum? I guess if you are in the east coast, you may just 
have the unfortunate situation that it is assigned to a judge on the 
west coast. 

Mr. Sobol. Since CAFA, the vast majority of cases get removed 
or filed in Federal Court, and they get delayed at a very consider- 
able period of time. And the State case — as opposed to what a State 
case would do, which is, classically, it would move along at a rel- 
atively swift pace, unencumbered by these extra procedural issues. 

Mr. Scott. Thank you. 

Now, Professor Redish and Mr. Beisner, you have both talked 
about these coupons. One has said it is not big enough to make a 
difference, and the other said these things are illusory. 

A lot of times, the only way you can bring a case for which there 
are even nominal damages — for example, if a bank is miscalcu- 
lating interest for a few cents a month, nobody can bring that case. 
Nobody can bring a case if a grocery store scanner is miscalculating 
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the amount owed. The only way you can bring the case and stop 
it is to bring a class action and get an injunction. 

Now, if you do not have coupons, is your suggestion that you not 
be able to bring the case at all? Or that if you have a class action, 
people would be entitled to reasonable compensation; say, you have 
a couple of million people involved, everybody gets a couple hun- 
dred dollars? I mean, when is your suggestion alternative to the 
coupons? 

Mr. Redish. Well, Congressman, my understanding is that CAFA 
pretty much did away, at least in the Federal system, with the use 
of coupons in any event. And what has developed as an alternative 
to that is the use of this cy-pres doctrine whereby the bulk of the 
funds awarded will never, as a practical matter, be distributed to 
the actual victims, those whose legal rights have been violated, and 
instead 

Mr. Scott. But their legal rights are vindicated with an injunc- 
tion. You get the people to stop doing it. 

Mr. Redish. Well, if we are talking about an injunction class ac- 
tion under the (b)(2) category, that might well be sufficient, real re- 
lief. 

My concern is that we have a bilateral process with those whose 
rights have been violated, those who have allegedly violated them, 
and some kind of meaningful relief, whether it is compensatory or, 
if appropriate, injunctive, being awarded. But if that is not feasible, 
the idea of just bringing the proceeding as some sort of generic de- 
terrent is a dramatic change in the underlying substantive law. 

Mr. Scott. Mr. Sobol, can you say a word about the workload in 
the Federal Court and what this has done to it? 

Mr. Sobol. I couldn’t hear you. 

Mr. Scott. The workload in the Federal Courts? 

Mr. Sobol. The Federal judiciary is very much overworked. Par- 
ticularly those judges who get MDL cases tend to be the most over- 
worked and the most qualified judges. It is very difficult for them 
to sit on an MDL case and be expected to handle a dozen or two 
dozen or three dozen separate State court cases. 

Mr. Scott. Thank you, Mr. Chairman. 

Mr. Franks. Well, this has been enlightening to me, if no one 
else. 

I appreciate all of you for coming. I appreciate the witnesses for 
your very insightful testimony, and appreciate the Members for 
being here. 

And, without objection, all Members will have 5 legislative days 
to submit to the Chair additional written questions for the wit- 
nesses, which we will forward on and ask the witnesses to respond 
as promptly as they can so that their answers may be made part 
of the record. 

Without objection, all Members will have 5 legislative days with- 
in which to submit any additional materials for inclusion in the 
record. 

And, with that, again, I sincerely thank the witnesses, and I 
thank the Members and observers. And this hearing is now ad- 
journed. 

[Whereupon, at 10:35 a.m., the Subcommittee was adjourned.] 
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Trent Franks, Chairman 
Constitution Subcommittee 
Committee on the Judiciary 
United States House of Representatives 
2138 Rayburn House Office Building 
Washington, DC 20515-6216 

Re: Response to Questions for the Record 


Dear Congressman Franks: 

Thank you for your letter of June 13, 2012, requesting my responses to two 
Questions for the Record as a follow-up to my testimony before your Subcommittee on June 
1 on the topic, "Class Actions Seven Years After the Class Action Fairness Act.” I was 
honored to be asked to testify before your Subcommittee, and hope that my testimony 
proved helpful. 

I am happy to respond to your Questions for the Record. 1 will answer them in the 
order they were asked. 

1. Proposed Legislative Revisions in Class Action Procedure 

Your first question asks about my proposals for legislative revision, the principles that 
support these revisions and the reasons why I consider them necessary. While there are no 
doubt a variety of ways in which current class action procedure might be legislatively 
improved, 1 believe there are four vitally important structural changes which are essential 
to ensuring that the class action procedure stays within constitutional bounds, does not 
become an instrument of harassment, and does not bring about a foundational change in 
underlying substantive law. These suggested legislative changes are as follows: 

1. The certification requirements of Rule 23 fa) need to be expanded to include the 
following inquiry as a prerequisite Lo cerLification: whether there is legitimate 
reason to believe that a substantial portion of the absent class members will receive 
meaningful relief as a result of an award in favor of the class or a settlement agreed 
upon by the parties. Absent such a finding, the proposed class should not be 
certified, even if it i.s deemed to satisfy all of the remaining requirements for 
certification. 
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2. Significant limitations must be imposed on cy pres relief in class actions. Such relief 
should be prohibited or. at the very least, substantially restricted. 

3. The process by which injured victims become members of a certified class needs to 
be significantly revised. More specifically, the current opt-out system for class 
actions certified under Rule 23(b}(3j) (pursuant to which an absent party becomes a 
member of a class merely by failing to formally remove himself from the class) 
needs to be replaced with an opt-in system, in which a party becomes a member of 
the class only by affirmatively manifesting her desire to do so. 

4. Congress needs to seriously consider creating an exception to the Anti-injunction 
Act, 28 U.S.C. § 2283 authorizing federal courts, under certain circumstances, to 
enjoin parties from pursuing parallel class actions in state court. This revision 
would enable federal courts to prevent the inefficiencies and harassment caused by 
the problems that result from sequential forum shopping in the class action context 
and overlapping class actions. While this legislative alternative is not free from 
question or concern, if those difficulties can be successfully avoided tliis legislative 
strategy would do a great deal to alleviate the significant harms caused by multiple 
class proceedings. 

1 have explained my reasons for a number of these suggestions in my book, Wholesale 
Justice: Constitutional Democracy and the Prohiem of the Class Action Lawsuit (Stanford 
University Press; 2009), as well as in subsequent scholarly writings. However, in this letter 
1 will provide a summary of the basis for my belief that these changes should represent the 
core of any class action reform movement 

At the outset, it is important to emphasize that my goal has never been to destroy the 
modern class action. To the contrary, as I wr ote in my book, “in no way am 1 opposed to the 
existence of a class action procedure. To the contrary, the class action represents an 
innovative means of resolving major legal problems that migiit otherwise overwhelm the 
judicial system, in doing so, however, it should not be permitted to overwhelm our nation's 
normative and constitutional commitments to democratic accountability, separation of 
powers, procedural due process, or individual autonomy." ( Redish, supra, at ix). 

Thei'e are two basic ways in wrhich the modern class action threatens core values of 
constitutional democracy. Initially, current class action procedure threatens to undermine 
what can be properly labeled "macro" democratic values (i.e, values inherent in the 
democratic system) by employing procedure as a means of furtively altering the DNA of the 
underlying substantive law, in violation of both our constitutional system of separation of 
powers and the express directives of the Rules Enabling Act, pursuant to which the Federal 
Rules of Civil Procedure are promulgated. Secondly, the modern class action tlireatens core 
"micro" democratic values (i.e., the due process rights of individual litigants) by throwing 
potentially significant obstacles in the way of a claimant's ability to protect her rights. My 
four suggested legislative alterations in modern class action procedure are each designed 
to avoid one or both of these political or constitutional pathologies. 
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I have already covered in some detail In both my written and oral testimony the 
rationales for my first two proposed legislative revisions, designed to prevent what I have 
described as "faux” class actions. Such proceedings improperly employ a form of 
procedural alchemy designed to transform the remedial element of underlying substantive 
law through the "magic" of a Federal Rule of Civil Procedure from the compensatory 
framework legislatively established by Congress into the equivalent of a bounty hunter 
model or imposition of a civil fine. 

Insertion of the certification requirement that the court find that a successful class 
proceeding will in fact benefit the bulk of the absent class members might at first seem to 
be a superfluous addition, since common sense should dictate that a successful proceeding 
will naturally benefit ail or most of the victims on whose behalf suit was brought in the first 
place. Unfortunately, as I demonstrated in my written and oral testimony before your 
Subcommittee, development of the faux class action and resort to extensive use of cy pres 
awards has all too often led to a very different result Indeed, all too often tlie only 
participants in the process not benefited by a successful outcome are the absent class 
members. As I explained in my prior testimony, these pathological practices need to be 
stopped by congressional action. 

In this response to your supplemental questions, I will first focus on the reasons for my 
opposition to the widespread use of an opt-out procedure to determine class memher.ship 
in class proceedings. I will then explain the reasons for my support for legislation to reduce 
the problems caused by multiple class proceedings. 

The opt-out procedure substantially facilitates both the macro and micro pathologies 
described above. On the macro level, the opt-out procedure serves as a catalyst for the 
prevalence of the faux class action, because of the enormous inertia in favor of inclusion in 
the cla.ss inherent in the opt-out procedure. Because an individual may avoid inclusion in 
the class only by affirmatively removing herself from the class proceeding, it should be 
expected that individuals will often become cla.ss members without even realizing that they 
are doing so. True, in recent years notice to absent class members has been made more 
understandable than in previous years, but it is difficult to believe that all those tvho 
receive the notice — many of whom have never had prior contact with the legal system- 
take the time to read it carefully, and even if they do it seems likely that many quickly 
forget about it once they have read it. In short, as what is no doubt an intended result of the 
use of an opt-out procedure, many absent class members will never have made the initial 
decision to sue, tviil be unaware they are members of a class, and (especially if the amount 
of their individual claim is small and/or there is great difficulty in filing for the claim) may 
well never see a penny of the amount they are owed. Yet the presence of these "cardboard 
cut-outs" of a class will he used by plaintiffs' attorneys to justify certification, which in turn 
will give rise to a large class-wide award or settlement based on the number of victims 
claimed to be in the class — whether or not they are in any real sense a part of the 
proceeding. The final pathology caused by such cardboard cut-out classes is that their 
failure to claim the amount owed them will be used as justification for the specious and 
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unconstitutional award of cy pres relief to some charity which has never been injured by 
defendant's behavior and which previously had absolutely no connection to the lawsuit 

My two previous recommendations for legislative reform [i.c., modification of the 
certification prerequisites to include a requirement of a finding that meaningfui recovery 
by class members would follow successful resolution of the class proceeding and 
prohibition of cy pres awardsj are designed largely to prevent the backdoor perversion of 
applicable substantive law through the process of class action certification. Legislative 
transformation of the opt-out process to one that requires an absent class member to make 
an affirmative choice to join the proceeding will similarly aid in deterrence of the faux class 
action pathology. Unlike my prior two legislative recommendations, however, legislative 
transformation of the process to an opt-in procedure would also help to protect the 
individual due process rights of claimants where the individual claims of class members are 
large enough to economically justify individual suit (what Professor John Coffee refers to as 
"Type A" claims, as opposed to the "Type B" claims, which are of an insufficient amount to 
make individual suit practicablej.J Where the individual class member claims are 
sufficiently large to make individual suit practicable, the Fifth Amendment due process 
right of a claimant to decide how best (or even if] to legally vindicate those claims takes on 
special importance. Forced membership in a class proceeding would disrupt the 
individual's exercise other constitutional riglit Co make these litigation choices. Opt-out 
revokes this right because of total inaction by the claimant. In virtually no other litigation 
context are constitutional rights deemed waived by an individual's complete failure to take 
any action whatsoever.^ Requiring opt-in, then, would go a long way towards assuring that 
an absent class member has made the conscious choice to waive her due process right to 
control the litigation other legally protected interests. 

In ray book on class actions, I suggested that ideally it would be advisable to permit use 
of an opt-out procedure when and only when it would be reasonable to infer, ex ante, that a 
claimant's inaction was intended to reflect the desire to become part of the class action 
procedure. I suggested there that in the case of what Professor Coffee refers to as "Type B" 
claims (i.e., claims too small to justify individual suitj, opt-out would make some sense, 
because otherwise the claimant would, as a practical matter, have no chance to recover. 
However, while a dichotomy between Type A and Type B claims would make sense in 
theory', I do not see any practical way that such a dichotomy could be drawn by generally 
applicable rule or legislation, or efficiently implemented in individual lawsuits. It would 
require a court to determine which class members' claims fell into which category, often an 
impossible task and at the very least, one that woirldbe prohibitively burdensome. This 


1 John C. Coffee, Jr„ The Regulation of Entrepreneurial LiCigaiion: Balancing Fairneas and Efficiency in the Large 
Class Action, 54 U. Chi. L Rev. 877, 904-06 (1987J. 

2 While certain constiuitional rights, .such as the Seventh Amendment right to jury trial, may be waived by 
failure to assert it in a timely manner, waiver will take place only after the rightholder has done something 
affirmatively to participate in the proceeding, such as filing a pleading. The one possible exception is default 
judgment, where a defendant loses her due process right to defend simply by a total failure to act However, 
this is an extreme situation easily distinguishable from all other contexts, because absent inference of such a 
waiver we would be left with the impossible situation in which a defendant could prevent suit simply by 
failing to respond to service of process. 
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would be especially true in what Professor Coffee refers to as "Type C" classes, which 
involve a mixture of Type A and Type B claims. While conceivably some classes will readily 
be identifiable as Type B classes, it would still probably be difficult to frame legislation 
which implemented this dichotomy in a way that would avoid potentially burdensome 
satellite litigation, which would in turn complicate what is already a complex and time 
consuming process. Hence while the dichotomy between Type A and Type B classes, makes 
sense purely as a matter of legal theory, any attempt to impose this dichotomy legislatively 
would almost surely constitute a cure far worse than tlie disease it is attempting to prevent. 
We are, then, likely left with an either-or choice between cmplojnng an opt-in or opt-out 
procedure. That is not a difficult choice to make: opt-out has facilitated too many class 
action pathologies to justify its continued use. 

My final legislative recommendation is designed to avoid the problems of inefficiency 
and harassment that flow from serial forum shopping in the class action context. Under 
current standards, plaintiffs' class action attorneys are allowed to go from state jurisdiction 
to state jurisdiction seeking class action ti'eatment once their request for certification for 
what amounts to a virtually identical class has already been denied in federal court, as long 
as they use different named plaintiffs.^ In Smith v. Bayer Corp.j 131 S. Ct. 2368 [2011), tlie 
Supreme Court found that the current version of the Anti-Injunction Act prohibits such an 
injunction. This is something that lies within Congress's power to remedy through 
legislative action. 

To a certain extent, tlie problems caused by serial class action forum shopping and 
overlapping classes may have been lessened by enactment of the Class Action Fairness Act 
of 2005. However, my suspicion is that the problem still exists [as the very fact of the Bayer 
case illustratcsj. Therefore if my suspicion proves to be correct. Congress should consider 
legislation to vest in a federal court which has already denied certification the authority to 
enjoin a subsequent effort by the same plaintiffs' attorneys to seek certification for what is 
substantially the same class in a state court employing substantially the same certification 
standards."^ Congress should also consider allowing a federal court before which plaintiffs' 
attorneys are seeking certification to enjoin those attorneys from simultaneously seeking 
certification in a state court, 

It is important to note that such legislation would require modification of traditional 
preclusion rules in the unique context of the class action proceeding, in order to 


^ Overlapping class actions can also arise when plaintiffs’ attorneys simultaneously file proceedings seeking 
class certification over what amounts to the same lawsuit in state and fedci’al court. Though in tirese cases the 
aLLorneys are nut seeking a second bite al Llie apple following denial of certification, the inefficiencies caused 
by the duplication of effort inherent in such a practice are serious in their own right See Richard D. Freer, 
Avoiding Duplicative Litiqation: Rethinking Plaintiff Autonomy and the Court's Role in Defining the Litigation 
Unit, 50 U.Pitt. L. Rev. 809, 832-33 [1989); Martin H. Redish, Intersystemic Redundancy and Federal Court 
Power: Proposing a Zero Toleronce Solution to the Duplicative Litigation Problem, 75 N.D, L Rev. 1347, 1348 
(.2n00J. 

It is arguable that such legislation should include even state courts which employ a lesser standard for 
certification, but for present purposes I confine my recommendation to a situation where the state court 
employs identical or essentially identical certification standards. 
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accomplish its goal, a preclusion rule enforcing a denial of certification must extend well 
beyond the individual named plaintiffs in the first action. In the traditional single action 
model, imposition of a preclusive bar solely on the named parties constitutes a fair and 
effective means of avoiding future waste or harassment. In contrast, in the normal class 
action context precluding onlj^^the individual named plaintiffs will be completely 
Ineffective, for in such a situation the named plaintiff is generally fungible with countless 
other members of the class, usually represented by the same group of attorneys. Thus it is 
essentia] that any legislation recognize that it is the attorneys bringing the class 
proceeding, not the named parties, who stand as the real parties in interest. 

Enabling a federal court to extend the preclusive impact of certification denial beyond 
die named plaintiffs does not violate the procedural due process rights of the named 
plaintiffs in the subsequent action. A denial of class certification never deprives a future 
litigant of the chance to litigate his individual claim. At most, future plaintiffs would be 
denied the right to employ a particular procedural device which is untied to his ability to 
protect his legal rights. 

I must acknowledge that, as many defenders of current class action procedure will no 
doubt respond to these proposals, adoption ofmy propo.sed legi.slative reforms would 
likely result in the retrenchment of the modern class action as a convenient device to police 
corporate and governmental wrongdoing through private litigation. But to the extent this is 
true, my simple response Is that neither the American democratic system nor its 
constitutional structure has as its primary purpose the achievement of convenience. 

Rather, our complex intersecting structure of majoritarian and countormajoritarian 
directives was designed to attain and protect goals of individual liberty to protect one's 
rights through resort to governmental process and to assure democratic accountability of 
major policy choices. Neither the Constitution nor the Rules Enabling Act permits the 
rulemaking process to be perverted into a furtive means of indirectly altering underlying 
subslanlive law in a manner nowhere contemplated in the Constitution. Yet that is exactly 
what takes place as a result of modern class action procedure. If the compensatory 
remedial model often employed by Congress as a means of policing and enforcing its 
prohibitions on corporate wrongdoing ultimately prove ineffective, the answer is not to 
allow the unaccountable and unrepresentative rulemaking process to impose indirect 
modifications of existing law, but to ask those who are representative of and accountable to 
the electorate to develop alternative means of enforcing their proscriptions on corporate 
wrongdoing. Our democratic system allows us no other option--nor should it. 

2. Possible Interference with the Process Set Out in the Rules Enabling Act 

Your second question asks if I believe that implementation of the reforms of class action 
procedure which I have suggested (or, I assume, any legislatively imposed reforms of clas.s 
action procedure) would improperly interfere with the Rules Enabling Act process, My 
short answer to that question is tliis: not only would such legislative action be permitted 
under the Rules Enabling Act process, it is actually called for by the democratic process to 
which our nation is morally and constitutionally committed. 
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The basic premise of American democracy, as already noted in my answer to your first 
question, is that sub-constitutional policy choices are, in the first instance, to be made by 
those who are representative of and accountable to the electorate. After all, every school 
child learns that our nation fought a revolution largely in support of the precept, "no 
taxation without representation." While the Framers most certainly did not adopt a form of 
direct democratic rule, the driving moral force behind our entire system is that as long as 
the countermajoritarian Constitution does not preempt such policy choices, socioeconomic 
choices are to be made by the people’s elected representatives. Yet under the process set 
out in tire Rules Enabling Act, choices which seem superficially procedural but which 
nevertheless will have a dramatic impact on moral, social and economic policy are made 
ultimately by the one branch of government intentionally insulated from both 
representation and accountability — the Supreme Court. Moreover, that Court is confined 
by the case-or-controvcrsy requirement of Article 111 to the creation of law purely as an 
incident to the resolution of live disputes. Yet through the rulemaking process, the Court is 
making fundamental policy choices (for example, the nature of class action procedure, the 
demands of pleading, or the availability of discovery] which will inevitably impact life 
outside the four walls of the courthouse in important ways. It is for these reasons that it is 
morally incumbent on Congress to exercise democratic leadership on issues, such as class 
actions, where important interests extending well beyond matters of procedural 
housekeeping, are at stake. 

At the very least, one can safely conclude that there is notliing untoward about the 
congressional decision to modify or even overrule rulemaking choices. It w'as, after all. 
Congress which created the rulemaking process in the first place with its promulgation of 
the Rules Enabling Act in iyE4. There is nothing legally improper in any way in Congress 
choosing to preempt the process w'hen it deems such action sufficiently important Indeed, 
it is far too late in the process for anyone to seriously challenge the appropriateness of 
congressional action of this land. Congress's decision in 1995 to enact the Private Securities 
Litigation Reform Act, which effectively removed securities litigation from the control of 
the Federal Rules of Civil Procedure, provides sufficient precedent for congressional 
authority to modily' or preempt the results of the rulemaking process. 

1 hope you find these answers to be helpful. Please let me know if I tan be of any 
assistance in the future as your Subcommittee considers specific proposals for legislative 
reform. 
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Sarah Vance 

Congress of the United States 
House of Representatives 
Committee on the Judiciary 
2138 Rayburn House Office Building 
Washington, DC 205 15-6216 
.Sarah,Van,ce/^,mail,h 

Dear Ms, Vance: 

Below are my responses to the questions for the record submitted by the 
Constitution Subcommittee of the Judiciary Committee. 

1. Q: Mr. Sobol claimed in his testimony that the Class Action Fairness Act has 
created a catch-22 for class actions brought under state consumer protection laws. 

He asserted that federal courts are refusing to certify consumer protection claims 
under CAFA because multiple state laws are at issue. According to Mr. Sobol, this 
leaves consumers unable to gain redress under state consumer protection laws. Can 
you comment on this claim? Is it true that CAFA is outright preventing plaintiff 
from bringing class actions under the state consumer protection laws? 

A: The notion that CAFA is leaving consumers without any means to obtain 
redress under state consumer protection laws is unfounded. To the contrary, federal 
courts often certify consumer class actions that are brought under a single state's 
laws. For example, in Pella v. Sahzman, the U.S. Court of Appeals for the Seventh 
Circuit affirmed the certification of several statewide consumer-fraud classes in a 
case arising out of a window manufecturer’s alleged feilure to disclose a design 
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defect that caused wood to rot' Similarly, 'm. Johns v. Bayer Corp., the U.S. District 
Court for the Southern District of California certified consumer-fraud claims under 
California’s Unfair Competition Law and Consumer Legal Remedies Act stemming 
from Bayer’s allegedly deceptive marketing of certain vitamin products." And in 
Fitzpatrick v. General Mills, Inc., the U.S. Court of Appeals for the Eleventh Circuit 
held that consumer-fraud claims arising out of allegedly deceptive marketing of a 
yogurt product could be certified for class treatment ’ 

What federal courts have almost uniformly refiised to certify are nationwide 
consumer-protection actions. And with good reason. Federal courts generally 
recognize that such class actions cannot be tried under a single state’s laws without 
contravening important federalism pnnciples because state consumer-protection laws 
vary in “material ways.”"* In addition, these courts have also recognized that there is 
no practical way for one jury to understand the differences among the 50 states’ laws 
and issue 50 different verdicts based on the nuances of various state consumer- 
protection laws. One of the key goals ofCAFA was putting an end to improperly 
certified nationwide classes, but that has not stopped plaintiffs from pursuing 
statewide consumer-protection claims, which are being vigorously litigated in federal 
courts across the countiy. 

2. Q: My understanding is that there is a growing trend of state attorneys 
general utilizing their parens patriae authority to litigate cases that amount to class 
actions and that the Class Action Fairness Act does not cover those types of cases. 
Have you seen such a trend, and if so, is that an area in which it would be 
appropriate for Congress to legislate and clarify CAFA? Additionally, if you have 
noticed this trend, are these cases always brought by state attorneys general 
themselves or are they often brought by attorneys in private practice on behalf of 
state attorneys general? 

A: Over the last couple of years, there has been a significant increase in the 
number of state attorney general (“AG”) lawsuits brought against various industries, 
particularly pharmaceutical companies. Many lawsuits that are brought by AGs are 
parens patriae cases - i.e., suits in which the AG seeks to enforce state laws by suing 


Pella V, Saltzmnn, 606 F.3d 391 (7th Cir. 2010). 

.John.% V. Bayer Corp.,10\2 U.S. DisL TEXTS 13410 (S.D. Cal. Feb. 3, 20 1 2). 
Fazpatnck v. GeneralMills, Inc., 635 F.3d 1279, 1282-83 (1 1th Cir. 201 1), 
Pilgrim v. I biiversal Health Card. LLC, 660 F.3d 943, 947 (6lh Cir. 2011) 
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in its sovereign capacity on behalf of the state’s citizens. These suits are typically 
brought under state consumer-protection statoites and seek to recover money on 
behalf of the states’ citizens. 

Courts have disagreed as to whether such suits are removable under CAFA. 
For example, while the Fifth Circuit has held that such actions may be removed 
under CAFA, the Fourth, Seventh and Ninth Circuits have reached the opposite 
conclusion.' However, these lawsuits, which often seek monetary relief on behalf of 
large populations of state citizens, are essentially class actions in disguise. 

Moreover, AGs are increasingly feiming out these lawsuits to outside counsel to 
litigate on a contingency-fee basis. The result of these arrangements is that the 
prospect of a large fee may end up driving the litigation, which makes cases more 
difficult to resolve and injects private interests into cases nominally brought to serve 
the public, Thus, these lawsuits, which present the same problems and potential 
abuses as ordinary class actions, should be removable under CAFA, and given the 
disagreement among the courts on the matter, this is an issue that could benefit from 
clarification by Congress. 

3. Q: During the hearing. Professor Redish commented on two vitally 
important reforms that he believes could cure many of the significant problems with 
the class action system: (1 ) to require federal courts, as part of the class certification 
process, to assess whether a victory would significantly benefit members of the class, 


^ Compare Louisiana ex rel. Caldwell v. Allstate Ins. Co.. 536 F.3d 418. 430 (5tli Cir. 2008) 
(holding that parem pamae price-fixing suit under the Louisiana Monopolies Act was piopeiiy 
removed to federal conn under CAl*'A’s “mass action” pro\ision because Louisiana policyholders 
were the real parties m interest with respect to the damages sought by the Attorney General and, thus, 
the suit was a ’ representative” one on their behalf and subject to removal under C Al' A), wilh IVesl 
Virginia ex rel. McChaw v. Phaimacy, Inc.. 646 F.3d 169, 177 (4lh Cir. 2011) ('“fWle conclude 
that because tlie action before us was not brought under Federal Rule of Civil Procedure 23 or a 
'similar Stale slalule or rule of judicial procedure aulhori/ing an action to be brought b\ 1 or more 
representative persons as a class action,’ . . . the district court did not err m remanding this case”) 
(quoting QICF Ay.LG Display Co. v. Madigan,665 F.3d 768, 772 (7th Ch. 2011) (denying petition tor 
leave Lo appeal remand oi parens patriae action because such a suit “does not impose any ol' the 
I'amiHarRule 23 constraints. The fTIlinois Antitrust AcL or TAA’] doe.s not impose, for example, 
requirements for adequacy, munerosity, commonality, ortypicahty. Piocedurally, Rule 23 and the 
lAA arc cnthcly diftcicnt beasts.”); Wash. Slate v. C/»'mf?i/wioAo:Ccup., 6591'.3d843, 848-49 (9th 
Cir. 2011) (aincluding 'That parens patriae lawsuits are not class actions within the meaning of 
CAl-'A"); Illinois v. Al! Optronics Corp., 794 F. Supp. 2d 845, 858 (N.D. 111. 2011) (“[BJecause (1) 
the case was not filed as a class action under Rule 23 (or a state equivalent) and (2) the case instead is 
a parens patriae suit brought under the lAA, it is both in form and substance distinct from an action 
brought under Rule 23 or a stale class action statute.”). 
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and (2) to eliminate opt-out class actions. Could you please comment on Professor 
Redish’s proposal‘s 

A: CAP A has gone a long way toward addressing many of the problems that 
were previously posed by inequitable settlements. In particular, heightened 
requirements for class settlemaits in the coupon context have facilitated settlements 
that are more equitable and just for those truly aggrieved by a defendant's 
misconduct. 

However, Professor Redish is right that more needs to be done. Action 
should be taken to ensure that the class device is used to benefit members of the class 
rather than enrich class counsel. As I pointed out in my testimony, more and more 
courts are using cy pres as a means to distribute unclaimed settlement funds. Such 
an approach has the primary effect of increasing attorneys’ fees since such fees are 
dependent on the overall size of the “class award,” which includes any cy pres 
distribution. As a result, there is little incentive for class counsel to devise remedies 
that actually provide any direct benefit to aggrieved class members. One way to 
refonii this practice is to require fees award^J to class counsel in all class-action 
settlements to be tied to the value of money and benefits actually redeemed by the 
injured class members - not the theoretical value of the cy pres remedy, This 
requirement is already in place with respect to fees in coupon cases. As T explained 
in my testimony, if such a requirement applies to coupon settlements, the rationale 
behind applying it in the cypres context is even stronger where the benefits realized 
by class members are even more tenuous. 

In addition, as I explained in my testimony, some federal courts are 
continuing to apply class-certification standards that fell short of the “rigorous 
analysis” required by Wal-Mart Stores, Inc. v. Dukes ds\d its progeny. The goal must 
be to prevent the growth of magnet federal jurisdictions that employ lax class- 
certification standards reminiscent of those followed by state courts, which were a 
driving impetus behind the passage of CAFA in the first place. 

« $ « 


Please let me know if you have additional questions. 
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Sincerely, 



John H. Beisner 


O 



